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HUMAN

RIGHTS

IN BULGARIA IN 2007

1. Right to Life

The right to life continued to be badly protected in
Bulgariain 2007, due to inadequate legidative guaran-
tees and law enforcement. Article 74 of the Ministry of
Interior Act allows the use of firearms during the arrest
of anindividua who iscommitting or has committed even
a petty crime, or to prevent the flight of a person de-
tained for even apetty crime. Thisprovisionisinconsis-
tent with principle 9 of the UN Basic Principles on the
Use of Force and Firearms by Law Enforcement Of-
ficials. The investigations of cases in which excessive
use of physical force by law enforcement officials has
resulted in loss of life were not always effective and
impartial, and on several occasions in the course of the
year resulted in impunity of police officers.

In late 2007 and early 2008, the BHC updated its
information on instances of use of physical force and
firearms that were included in previous reports of the
organisation.?

InJuly, the Plovdiv Regional Court dismissedtheclaim
for non-material damages filed by the mother of Kiril
Stoyanov, shot and killed by apoliceofficer in Plovdivin
2004. The court judged that there had been no wrongdo-
ing. The verdict was appealed and is pending decision
by the appellate court.

On January 9 2008, the Sofia Military Regional
Prosecutor’s Office, for the fifth consecutive time, ter-
minated the penal proceedings against the police officer
accused of killing BorisMihaylov in 2004 under circum-
stances exceeding the limits of inevitable self-defence.
The Sofia Military Court isto rule for the fifth time on
this case, having repealed the termination and having
instructed investigation four times since 2004. Initsmo-
tivesin June, the court stated?: “ A parody of aninquisito-
rial procedure was conducted, as for example the so-
caled line-ups between witnesses ... and the so-called

* SeeHuman Rightsin Bulgariain 2004, Annual Report of the Bulgar-
ian Helsinki Committee, March 2005; Human Rightsin Bulgariain
2005, Annual Report of the Bulgarian Helsinki Committee, March
2006; Human Rightsin Bulgariain 2006, Annual Report of the Bul-
garian Helsinki Committee, March 2007, available on
www.bghelsinki.org.

2Decision No P-102 of the Sofia Military Court of June 27 2007, on
private criminal case no. P 102/2007.

crime-scenereconstruction [ ...] Attaching the said sheets
to the investigative case —in reality, blank forms signed
by the individuals—is a severe demonstration of thein-
vestigating authorities unwillingness to perform their
duties with regard to the collection of evidence[...] In
essence, none of the court’s obligatory written instruc-
tions, as stipulated in three consecutive rulings that are
compulsory for the prosecutor, have beenimplemented.”

On February 23 2007, the Military Court of Appeals
confirmed the verdict of the Plovdiv Military Courtinits
penal section, which ruled effective incarceration on the
case for the murder of Ivelin Veselinov in 2005. Police
officer P. V. and the other two men who had beaten
Veselinov to death were convicted to 12, ten and six
years in prison, respectively. The judges from the Mili-
tary Court of Appeals confirmed the ruling of the first-
instance court that this case should not be subject to Art.
124 of the Penal Code (premeditated grave bodily injury
resulting in manslaughter), but to Art. 116 (premeditated
murder). “ The severe beating of a helpless person [...]
manifests intent to cause death and not battery. With
regard to the perpetrator’s liability for premeditated
murder, it is irrelevant whether the death has resulted
from theinjuriesinflicted or the complications thereof.”
The Court of Appealsincreased the amount of the com-
pensation for non-pecuniary damages to Veselinov's
parents to BGN 25,000 (12,500 Euro) for each of them.
The verdict was confirmed by the Supreme Court of
Cassation on June 4 2007.

In the case on the death of Marko Bonchev in Au-
gust 2006, caused after being detained by the police, the
Military Appellate Prosecutor’s Office, in a December
19 2007 decree, returned the case to the Plovdiv Mili-
tary Regional Prosecutor’s Office with instructions to
carry out an effective investigation of the causes behind
Bonchev’s death. In its reasons, the Military Appellate
Prosecutor’s Office wrote: “According to the case law
of the European Court of Human Rights, when a person
arguably claims that (s)he has been ill-treated in viola-
tion of Art. 3 of the European Convention on Human
Rights, this stipulation, read in conjunction with Art. 1,
implies and requires an obligation for an effective offi-
cial investigation.” On February 15 2007, the Stara
Zagora Regional Prosecutor’s Office terminated the
criminal proceedings against the doctorswho had treated
Bonchev prior to his death. On June 21 2007, the Stara
Zagora Regional Court confirmed the termination. The
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decision was appeaed to the Plovdiv Court of Appeals
and was still pending by year's end.

On November 9 2007, the Sofia Military Regiond
Court ruled on the notorious case of the murder in De-
cember 2005 by police officers of Angel “Chorata’
Dimitrov. Five police officers were sentenced to a total
of 91 yearsin prison. Theteam leader of the Blagoevgrad
Regional Organized Crime Unit, M. P, was sentenced
to 19 yearsin prison, while each of the other four offic-
ers was sentenced to 18 years. They, and the
Blagoevgrad Regional Police Directorate, were sen-
tenced to pay Dimitrov’s family compensations in the
amount of BGN 180,000 (90,000 Euro). Soon after the
announcement of the ruling, several non-governmental
organisations and mediainitiated acampaign against the
verdict, and Dimitrov’s relatives complained of police-
provoked harassment against their businesses. On Feb-
ruary 20 2008, the Military Court of Appeals repealed
the verdict and returned the case for a new hearing by
the court of first instance.

On August 10 2007 Valentin Zhivkov Angelov, a
Romani man from Strazhitsa, died under suspicious
circumstances while in detention at the Balchik Po-
lice Directorate. According to the established facts
and statements of his relatives, he was under the in-
fluence of alcohol and was being driven home by his
brother. The vehicle was stopped by a police patrol
and Valentin Angelov was detained without legal jus-
tification and taken to Balchik. The next day his fam-
ily found that he had died from massive bleeding from
a neck wound. The two glass doors at the police sta-
tion were broken and police officers claimed that the
victim lunged against the doors three times and that
his movements were uncoordinated because of the
handcuffs and the effects of alcohol. The two offic-
ers immediately at the side of the detained claim to
have been unable to restrain him, and that at his third
lunge at the glass doors glass pieces fell and cut his
neck. The paramedics were unable to save his life.
His death was established at the St. Anna Hospital in
Varna. The Varna Military Regional Prosecutor’s
Office initiated pre-trial proceedings to establish the
cause for Valentin Angelov’s death. The proceedings
were terminated by decree on November 30 2007 stat-
ing that “the act d[id] not constitute a crime”. The
decree was appealed to the Varna Military Appellate
Prosecutor. The decision is still pending.

On July 16 the security at the Help Night Club in the
Black Sea resort Nesebar publicly beat to death the
Swedish tourist Barzan Arif. The murder was filmed by
a witness and broadcast by a TV channel. The video
clearly shows police officers standing by and watching
camly asone of the security guardsisjumping onArif’s
limp body. The autopsy results revealed that his death
was caused by chest and abdominal injuries. Penal pro-

ceedingswereinitiated against one of the security guards,
for negligent homicide. One of the officerswho had wit-
nessed the incident was dismissed, and another was rep-
rimanded. The Sliven Military Prosecutor’s Office initi-
ated proceedings immediately after the broadcast and
began penal proceedings against one of the police offic-
ers, on counts of misdemeanor in office. By early March
2008, the indictment was not filed in court.

On December 20 2007, the European Court of Hu-
man Rights (ECtHR) in Strasbourg issued its judge-
ment in the case of Nikolova and Velichkova v. Bul-
garia. The Court ruled that there had been aviolation
of theright to life (Art. 2) of the European Convention
on Human Rights (ECHR). The case concerned the
death of Atanas Nikolov, who died when two police
officers beat him on the head and the body while de-
taining him. He was taken to a hospital where he later
died from brain injury. A lawsuit was filed against the
officers in Bulgaria, which ended with a probationary
sentence of three years imprisonment. Despite this
verdict, however, the ECtHR ruled that since the offic-
ers were sentenced seven years after the crime had
been committed, the verdict was minimal and the of-
ficers continued to work for the police (one of them
was even promoted), the response of the Bulgarian
authorities to such a severe crime could not be deemed
adequate. The Court stressed that the authorities’
behaviour has maintained a sense of impunity and lack
of guilt on behalf of the officers.

On July 26 2007, the ECtHR ruled on ancther case
where it found a violation of the right to life, Angelova
and lliev v. Bulgaria. The case concerns the death of
Angel Dimitrov, who was attacked by seven teenagers,
severely beaten and stabbed. He was later taken to a
hospital where he died. The investigation found that the
attackers had been motivated by the fact that Dimitrov
was of Romani origin. After amost 11 years of investi-
gation, the prosecutor rejected many of the accusations
as the statute of limitations had expired. The ECtHR
ruled that the state has failed to provide a convincing
explanation for the excessive duration of the investiga-
tion, which has resulted in the impossibility to have the
assailants tried on many of the accusations. The state
bodies have thus failed to perform their obligations for
an adequate and effective investigation of the incident.
The Court also established aviolation of the prohibition
of discrimination (Art. 14). The ECtHR held that the
failure of the authoritiesto conduct an investigationin a
timely manner was compl etely unacceptable, in spite of
the fact that the authorities were aware from the very
beginning that this was aracially motivated attack. The
Court pointed out that the state had to constantly pro-
mote the need for public condemnation of racism and
maintainminorities' trust initsability to protect themfrom
racia violence.
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2. Protection from Torture,
Inhuman and Degrading Treatment
or.Punishment

Despite the 2004 recommendations of the UN Com-
mittee Against Torture®, the Bulgarian Penal Code does
not contain aspecific provision penaizingtorture. In 2007,
the BHC received many reliable complaintsfrom people
who claimed they had beenill-treated by police officers
at the time of arrest or while in detention. Many police
officersresponsible for these acts remained unpunished.

Asin previous years, in November-December 2007
BHC researchers interviewed 140 inmates in four pris-
ons (Plovdiv, Pleven, Belene and Bobovdol) on the cir-
cumstances of their detention and preliminary investiga-
tion. The survey is representative for the four prisons,
but not for the penitentiary systems as awhole. It cov-
ered convicted prisoners with effective sentences whose
pretrial proceedings were initiated after January 1 2006.
Thetable below showsthe results, in comparison to pre-
vious two surveys at the same prisons.

Use of force by police officers by year
% interviewees responding that force
was used against them

2005 2006 2007

23.2
23.2

20.1
20.8

17.1
229

At the time of arrest
At the police station

As can be seen from the table, the situation has not
changed much. The share of prisoners complaining of
ill-treatment at the time of arrest has dropped with 3%.
At the sametime, the share of those who complain of ill-
trestment at the police stations had increased by 2%.
For the third consecutive year, this indicates stagnation
following the progressive reduction of complaints that
began in 2000.

The 2006 massive police raids in Roma
neighbourhoods*, marked by excessive use of force and
restraining means, were never investigated. No police
officers were punished. Some cases were not even veri-
fied. On March 21 2007, the SofiaMilitary Prosecutor’s
Office refused to initiate criminal proceedings with re-
gard to the raid in the Roma section of the Philipovtsi
nei ghbourhood in Sofia, which according to thelocal resi-
dents occurred during a police operation on August 24

¥ See Human Rightsin Bulgariain 2004, Annual Report of the Bulgar-
ian Helsinki Committee, March, 2005.
4See Human Rightsin Bulgariain 2006, Annual Report of the Bulgar-
ian Helsinki Committee, March 2007.

2006. The refusal was confirmed by the Military Appel-
late Prosecutor’s Office. The disciplinary proceedings
initiated by the Sofia Police Directorate were closed on
March 6 2006, with the finding that no disciplinary sanc-
tions were necessary.

In amuch discussed decision, on 15 March 2007 the
Supreme Court of Cassation (SCC) upheld the acquittal
by the Sofia Court of Appeals of severa persons ac-
cused of the 1996 killing of the former Bulgarian prime-
minister Andrey Lukanov. The SCC ruled that “it was
not without justification that lower courts have accepted
that immediately after their detention, Kichatov, Georgiev
and Lenev were subjected to physical violence, obvi-
ously aimed at exercising psychological influencein or-
der to force a confession. In this respect, the voca evi-
denceisnot isolated, but has been confirmed by medical
documents and by the conclusions of the Court’s medi-
cal assessors.” One of the defendants, Yurii Lenev, was
illegally detained in 1999 at a safehouse of the Ministry
of Interior in Koprivshtitsa, popularly known asthe“Hor-
ror House”. Police officers beat him on the way to
Koprivshtitsa. At the house, he was tortured for answers
to questions on persons suspected in being involved in
Andrey Lukanov’s killing. During his detention at the
house, reconnai ssance meanswereillegally used against
him. After histransfer to investigation detention, hiswas
checked by a doctor who found “multiple haematoma
on the armpits, forearms and wrists of both hands, cuts
on the left wrist and on the second finger of the left
hand, haematoma on the left thigh and on both ankles,
haematoma on the left hip.”

In 2000, the police officers who had tortured Lenev
were accused of inflicting light bodily injury. On Octo-
ber 30 2006, they were acquitted by the Sofia Military
Regiona Court (SMRC) on the grounds that they had
acted within the law and had not exceeded their pow-
ers. Following a private complaint by Lenev and a pro-
test by the prosecution, the Military Court of Appeas
confirmed the SMDC ruling on the grounds of statute of
limitationsexpiry.

In another widely publicized case, on May 17 police
officers assaulted a journalist from the Express news-
paper. Five days later, the Sofia Military Regional
Prosecutor’s Office refused to initiate pre-trial proceed-
ings against the policemen.

On severa occasions in 2007 police officers used
excessive force in massive operations against groups of
people. In February, severa participantsin environmen-
tal protestsin downtown Sofia, including women, were
assaulted and insulted by the police sent to deal with the
protest.® In early July, police officers beat amine worker
during a protest on the international road at the Maritsa
East compound. Inmid-July, the policein Veliko Turnovo

®See Freedom of Association and Peaceful Assembly below.
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staged a massive assault against Roma in a Roma
neighbourhood.®

In 2007, the European Court of Human Rights in
Strasbourg issued several decisions against Bulgariafor
violations of the prohibition of inhuman and degrading
treatment (Article 3 ECHR). On June 28 2007, the Court
announced its judgement in Malechkov v. Bulgaria. The
Court established aviolation of Article 3 with regard to
the conditions of the applicant’s detention at the
Pazardzhik investigation detention centre in 1998. The
applicant was held alone in a cell for more than four
months, in 24-hour isolation, without access to fresh air
and natural light and with the light constantly on. He
was hot allowed to perform any physical exercises. The
Court held that, given the lack of specific reasons for
high security measures against the applicant, the severe
Security regime, in combination with theinadequate physi-
cal conditions, was unjustified and represented degrad-
ing treatment.

On April 52007, the ECtHR ruled on asimilar case,
Todor Todorov v. Bulgaria. This case, too, concerned
the conditions in the Pazardzhik investigation detention
centre and the Pazardzhik prison. The applicant spent
five months in the Pazardzhik investigation detention
centre, in a cell without fresh air and with a non-func-
tioning ventilation system, barely lit by artificial light. He
had no opportunity to engage in any physical exercises
or other open-air activities, and open-air walks were not
aways permitted. In reality, he spent the whole time in
hiscell, going briefly out only two or threetimesaday to
use the bathroom. The rest of the time, he had to use a
bucket in the cell, in the presence of the other inmates.
The food, of bad quality and insufficient quantity, was
served without tableware, so theinmates had to use their
fingers. The Court held that these conditions, combined
with the long duration of the detention, constituted inhu-
man and degrading treatment. In prison, the applicant
shared a15 m? cell with another five inmates. The Court
held that these conditionswereinconsistent with the stan-
dards adopted by the Committee for the Prevention of
Torture. Under these standards, the minimum spacein a
cell for more than one person is 4 m? per person, while
in the applicant’s case each inmate had only 2.5 m?.

On April 12 2007, the ECtHR issued its judgement
on the case of lvan Vasilev v. Bulgaria, in which the
applicant complained of unlawful actions by the police.
The applicant, who was 14 at the time, was chased by
two police trainees who had mistakenly taken him for a
vandalism suspect. At the time of detention, the police
hit himinthe body. Soon after theincident, the applicant
was hospitalized with kidney pain. Three months later
he went through surgery, in which one of his kidneys

6 See Drom Dromendar newspaper, August 2007.

was removed. The two police officers were tried and
convicted. However, the Supreme Court of Cassation
repealed the sentence, on the grounds that the use of
force by the police was justified. The ECtHR held that
in this case the use of force was excessive both in terms
of intensity and duration, and therefore constituted avio-
lation by the authorities of the prohibition of inhuman
and degrading treatment. The Court also held that the
Supreme Court of Cassation was too formalistic in ex-
amining the issues of the force used by the police, and
that it has been too restrictivein applying thelocal legis-
lation regulating the use of force for detention. The
ECtHR stressed that the Supreme Court had no exam-
ined the intensity of the force used and had not analyzed
whether it was necessary and proportionate given the
circumstances. Such an approach is contradictory to the
standards developed in the ECtHR case law. The Court
ruled that the applicant had no effective means of pro-
tecting himself, and therefore Art. 13 of the European
Convention on Human Rights was also breached.

On January 18 2007, the ECtHR ruled on yet an-
other case of unlawful action on behalf of the police. In
Rashid v. Bulgaria, the applicant complained he had
been subjected to police violence at the time of arrest.
The Court held that, given the number and the intensity
of the injuries inflicted, as well as the lack of evidence
that the applicant had provoked the arresting officersin
any way, the force used for detention had not been “ ab-
solutely necessary”. It therefore held that the prohibi-
tion for inhuman treatment had been violated. The Court
also pointed out the Ministry of Interior’s persistent re-
fusal to divulgetheidentity of the police officersinvolved
in the arrest, due to which the military court had termi-
nated the proceedings on the sole grounds of lack of
information on the officers’ identity. Astheinvestigation
was not effective, the Court also held aviolation of Art.
13 of the European Convention on Human Rights.

On September 27 2007, the ECtHR found aviolation
of the prohibition of inhuman treatment with regard to a
case of inadequate investigation of violence and threats
by private persons against the applicant. In Nikolai
Dimitrov v. Bulgaria, the applicant submitted to the
Prosecutor’s Office a complaint against the threats re-
ceived and the violence suffered, accompanied by medical
documents. The Prosecutor’s Office began an investi-
gation, which was later terminated for lack of data that
the alleged crimes had occurred, and because the appli-
cant had withdrawn his complaint. The applicant had
informed the Prosecutor’s Office that he had withdrawn
his complaint under threat. The Court held that the state
had failed to perform its obligation to conduct an effec-
tive investigation of the complaint, that the authorities
had never mentioned and discussed the medical docu-
ments confirming the inflicted injuries, and had made a
decision based most of al onthewithdrawal of the com-
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plaint, without considering the applicant’s statement that
he was being threatened.

3. Right to Liberty
and.Security of Person

No amendments in legislation and law enforcement
were effected in 2007 to better guarantee the protection
against arbitrary deprivation of liberty. The placement in
socia homes for people with mental disabilities contin-
ued to beaserious problem. Such placement occurs under
an administrative procedure, without control by the court
and, as often noted by the BHC monitoring, is often ar-
bitrary’. The legidation governing placement remained
unchanged during the year.

The placements under the Juvenile Delinquency Act
continued to occur in violation of the international stan-
dards regulating the right to liberty and security of per-
son. Many of the placements during the year were arbi-
trary, due to the inadequate access to legal assistance
and the inequality between the partiesin the procedure.
Inviolation of theinternational standards, the placement
in homes for temporary (up to two months) placement
of minors and juveniles continued to occur asan admin-
istrative procedure, without control from the courts.

The detention under administrative procedures of
foreignersfor extradition continued to be a serious prob-
lem in 2007. The statutory procedure and the law en-
forcement continued to allow arbitrary and lengthy de-
tention, combined with a lack of effective opportunity
for appeal before a court®.

In 2007, the European Court of Human Right once
again ruled on a significant number of cases against
Bulgariafor violations of theright to liberty and security
of person. In six different cases, the Court found avio-
lation of different aspects of Article 5 of the ECHR.
Some of these cases pre-dated the penal process re-
form, which was effected in early 2000, and concerned
powers of the prosecution and theinvestigation that were
eliminated by the reform. In other decisions, the viola-
tion was due to the excessive duration of the detention.
In some decisions, the Court held violations due to the
formalistic judgement of the courts of the grounds to
extend the detention. The courts often decided purely
on the basis of the severity of the charges or never pre-
sented any evidence in support of the danger of the de-
tained to escape, commit acrime or obstruct the investi-
gation. In the above-mentioned case Rashid v. Bulgaria,
the Court found aviolation of Art. 5 asthe applicant was

7 See Human Rightsin Bulgariain 2006, Annual Report of the Bulgar-
ian Helsinki Committee, March 2007.

8See Fair Trial below.

released from the detention center 23 hours after proof
for payment of the bail had been submitted, because the
officer on duty was absent when the lawyer came in
with the documents.

4. Fair Trial

In 2007, the Bulgarian judiciary system continued to
manifest its structural deficiencies, such as the exces-
sive duration of civil and criminal proceedings, the re-
stricted access to the courts for some categories of indi-
viduals, the lack of judiciary control on administrative
acts, the lack of guarantees for effective prosecution of
certain crimes against the person, and the ineffective-
ness of the executory proceedings.

In 2007, the access to courts continued to be re-
stricted for foreigners deprived of liberty not because
they were sentenced or indicted, but because they were
awaiting deportation. When “deportation” or “transfer
to the border” isimposed, the Foreigners Act allowsthe
police, at its own discretion, to detain the foreigner at
detention centres (special homes for temporary place-
ment of alien residents). More often than not, the Minis-
try of Interior fails to implement the enforcement mea-
sure within a reasonable time and the detained persons
aredeprived of liberty for extended periods of time, some-
times exceeding a year or two years. Many detainees
appeal the lawfulness of their detention before a court;
they often win and the court orders their release. Unfor-
tunately, their access to the courts is restricted due to
thefollowing practices:

- The police rarely give detainees a copy of the ex-
tradition order or the order for involuntary place-
ment in a special home.

- Many orders are unmotivated.

- Theordersare not always accompanied by atrans-
lationin the alien’s language of the order’s content
and of the detainees' rights’.

- No legal assistance is provided to the detainees.
The foreigners usually hire alawyer at their own
expense, or get assi stance through non-governmen-
tal organisations.

- At first instance, the review of detainees’ com-
plaints takes ayear or more. Thisisin violation of
Art. 5, p. 4 of the European Convention on Human
Rights on the requirement for access to the courts
to review the lawfulness of the detention. It isalso
aviolation of the Ministry of Interior Act, which
requiresto court toissueajudgement “immediately”.

° The court has on multiple occasions held the first three practices
unlawful in cases against involuntary placement and deportation.
Nevertheless, in 2007 the Ministry of Interior continued to use these
practices, with only a minor improvement.
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- Even with a court decision repealing the detention
and ordering immediate release, the Ministry of In-
terior continues to detain the aiens for extended
periods of time. In 2007, the number of such cases
was lower compared to preceding years.

At itslast 2007 session, the Committee of Ministers
of the Council of Europe pointed out some structural
problems of the Bulgarian judiciary, identified in deci-
sions of the European Court of Human Rights as sources
of human rights violations in the country. Overcoming
themisapart of the application of the respective ECtHR
decisions by the state. These problems include:

- The lack of a statutory suspension effect of the
complaint against extradition, revocation of resi-
dence permission and prohibition to enter the coun-
try, when these measures are imposed on national
security grounds. According to the current legisla-
tion, a complaint against such measures does not
suspend their action. Given the duration of the pro-
ceedings on such complaints (on the average, it
takes two years for the court to make a decision),
thelack of suspension effect constitutesin reality a
disproportional restriction of theright of the affected
individual sto defend themselves. They haveto spend
years outside the country, waiting for the court to
decide, whichisapossible severeintrusion in their
personal and family life. Such intrusion would be
disproportional, should the court eventually repesl
the appealed measure as unlawful. This problem
needs to be solved, in order to provide for the en-
forcement of the ECtHR rulings against Bulgaria
on the cases Al-Nashif v. Bulgaria (2002) and
Musa v. Bulgaria (2007).

- The lack of guarantees for effective prosecution
of rape. The ECtHR decision on M. C. v. Bul-
garia proclaimed that the prosecution’s practices
with regard to such crimes are inadeguate, as it
prosecutes effectively only rapesin which the vic-
tim hasfought back, disregarding the psychological
reaction of paralysis dueto the shock from the vio-
lence that most often occurs with rape victims, es-
pecialy children and young people. In the practice
of the Bulgarian investigating bodies and prosecu-
tion, rape victims that have experienced such pa-
ralysisand havetherefore been unableto fight their
rapists, are deprived of protection. The government
has done nothing to change this vicious practice
that punishes the victims and benefits the rapists.
The Ministry of Justice is not planning to amend
the Penal Code so asto explicitly obligethe magis-
trates to effectively prosecute all rape cases, re-
gardless of whether the victim has fought back.
The Ministry only plans to send instructionsto the
investigating bodiesand the prosecution; sofar, these

instructions have not been formulated. No mea-
sures are foreseen to guarantee that the judges try
rapists on the basis of only the lack of consent on
behalf of the victim, without consideration of the
physical resistance.

- The lack of guarantees for effective prosecution

and punishment of racially motivated crimes. In
its judgement on Nachova v. Bulgaria, the
ECtHR explicitly established that, despite the se-
riousindications of racial motivation, the authori-
ties had done nothing to investigate whether the
murder of the victims by a military police officer
wasinfluenced by racial hostility. Dueto thisfail-
ure, the ECtHR found that Bulgaria had violated
itsobligation to effectively investigate discrimina-
tory killings and other crimes. Apart from sending
a memo on the ECtHR decision and instructions
to some bodies, the government did nothing to
enforce the sentence. These measures cannot
ensure a compulsory new judicial practice that
would consider theracia intent in crimesand pros-
ecute it adequately.

- Thedisproportionally unfavourableto the plaintiffs

statutory regulation of civil lawsuit filing fees. Un-
der the State Fees Act, plaintiffs owe the court a
feein the amount of 4% of the value of their claim.
Should the court rule in favour of the plaintiff only
partialy, thelatter owesthisfee pluscourt expenses
to the other party proportional to the rejected part
of the claim. In its judgement on Sankov v. Bul-
garia (2007), the ECtHR ruled that this situation is
asource of violation of theright to accessto court?®.
The plaintiff in this case was sentenced to pay the
state a fee and expenses amounting to amost the
whole compensation that was awarded in the law-
suit filed by him against the state for unlawful de-
tention. In other cases, the fees and expenses may
exceed the compensation awarded to aplaintiff who
has only partially “won” the case. This makes the
outcome of the lawsuit absurd and hinders the ac-
cess to real justice.

- Thelack of an effective mechanism for protection

against arefusal by the state to implement a court
decision, as well as against excessive delay in the
implementation of such a decision. In Angelov
(2004), Mancheva (2004), Rahbar-Pagard (2006)
and Srmanov (2007) the ECtHR ruled against
Bulgariafor violations arising out of the lack of an
effective mechanism for involuntary execution of
judgements under which the state is sentenced to
pay a compensation for unlawful actions. In order
to have all these ECtHR rulings implemented, the

1 For a more detailed description of the decision, see below in this
section.
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Committee of Ministers expects Bulgaria to intro-
duceinitslegidation effective mechanisms against
the non-compliance with effective court rulings.

- Thepractice of unlawful or too lengthy preliminary
detention, dueto therefusal of judiciary authorities
to consider the material resources of the person
when defining the bail amount, their own obligation
to provide sufficient justification of detentionin case
of failure to pay bail, as well as the ECtHR re-
quirement to motivate deprivation of liberty deci-
sions during trial. The government did nothing to
ensure that the magistrates comply with their obli-
gation to consider these factors when depriving
persons of their liberty.

In 2007, the Committee of Ministers also identified
other structural deficiencies of the Bulgarian judiciary
system that should be rectified by the state as required
in ECtHR judgements. These include:

- The excessive length of criminal proceedings and
the lack of effective means of protection against
this;

- The excessive length of civil proceedings and the
lack of effective means of protection against this;

- The bad, inhuman conditions at the investigation
detention centres and the lack of effective means
of protection against this;

- The unjustifiable formalistic case law under the
Liability of the State and the Municipalitiesfor Dam-
ages Act, which recognizes the non-material dam-
agesresulting from proven unlawful actsonly when
these have been proven by formal evidence, such
as eyewitness statements, etc., even when the acts
are such that it is practically impossible that the
affected persons have not suffered.

In 2007, the European Court of Human Rights in
Strasbourg issued many judgements against Bulgaria
pertaining to violations of theright to afair trial. A total
of 25 ECtHR decisions established violations of Art. 6
of the Convention. Most of these judgements concerned
violations of the requirement for areasonable length of
the court proceedings on criminal and civil cases (in
Nalbantova v. Bulgaria the criminal proceeding con-
tinued for 9 years and 2 months, while in
Kuyumdzhiyan v. Bulgaria, the civil proceeding con-
tinued for 8 years and 9 months). The Court stressed
againin someof itsdecisionsthat Bulgarian legislation
does not include a legal means of protection against
the excessive duration of court proceedings, which
constitutes a violation of the right to effective remedy
under Art. 13 of the Convention.

On July 12 2007, the ECtHR ruled on Stankov V.
Bulgaria, an application concerning the feesto be paid
by plaintiffsto the courtsunder the Liability of the State

and the Municipalities for Damages Act (LSMDA)
should their claim for non-material damages be par-
tially rejected. In this particular case, the state was
sentenced to pay the applicant a compensation for un-
lawful detention, but since his claim wasfor an amount
significantly higher than the one awarded, the court
defined a fee for the rejected portion of the claim
amounting to almost 90% of the compensation granted.
The ECtHR held that this system of defining the court
fees under the LSMDA placed a huge burden on the
plaintiffsand in reality had arestraining effect on their
right to access to the courts.

In Sanimir Yordanov v. Bulgaria from January 19
2007 the Court found a violation of the right to a fair
trial, as the applicant had been sentenced without being
present at the court hearings, even though he had indi-
cated his lawyer’s address as the address on which he
could be summoned. Instead, the courts sent the sum-
mons to the plaintiff’s old address. The Court held that
in thisway the plaintiff was not granted the opportunity
to defend himself in court personally or through hislaw-
yer and to present arguments in his defence.

5. Freedom of Thought, Conscience,
Religion and. Belief

The statutory regulation of the relations between the
state and religious organisations remained unchanged in
2007. Therestrictive and discriminatory Denominations
Act, adopted on December 20 2002, remained in force.
By the end of the year, the number of religious
organisationsregistered in Bulgaria (“denominations” in
the definition of the Act) was 96.

Theviolations of citizens' religious rights registered
in 2007 and early 2008 can be grouped as follows:

— denial of registration of religious organisations;

— unjustified obstaclesto the activities of some* non-

traditional” religious organisations;

— obstruction of citizen's constitutiona right to dis-

seminatereligiousinformation.

Special attention should be paid to theintention of the
authoritiesto amend the legal regimefor the registration
and functioning of religious organisations, by means of
amending the current legidation. In late 2007 and early
2008, high-ranking official s started talking about the need
to amend the Denominations Act by introducing amini-
mum threshold of 2,000 personsfor the official registra-

1 For an in-depth analysis of the compliance of the Denominations
Act with the international standards on religiousrights, see the spe-
cial report of BHC and the Tolerance Foundation, “ Religious Free-
dom in Bulgaria in 2004” , available on the BHC website: http://
www.bghel sinki.org/index.php?modul e= resources& g=bg&id=66
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tion of areligion. Thereis no public information asto
what the regime for the existence and the functioning of
themany officially registered religious organisationswith
under 2,000 memberswill be. Obvioudy, however, if such
an amendment becomes effectiveit will severely restrict
citizens' religious rights because the regime for the ex-
istence and the functioning of the small religious
organisations will be in any case less favourable than
the regime for the large religious organisations.

On April 12 2007, the ECtHR ruled in favour of the
applicant Kalinka Todorova Ivanova on her application
against Bulgaria for being dismissed in 1995 from the
Shipping Technica High School for assisting Word of
Life, an organisation that was at the time considered “a
dangerous cult”.

A) Denial of registration

of religious organisations

On February 7 2007, the Sofia City Court (SCC) re-
fused to register the Eastern Orthodox Apostolic Church
denomination. The Plovdiv-based organisation filed for
registration on December 22 2006. It should be noted
that among the denominations founders is Hristofor
Sabev, well-known dissident and proponent of religious
rights. The new denomination is Orthodox; two new
characteristics have been added to its name, in order to
avoid duplication of names, which thelaw prohibits. Itis
not just “ Orthodox”, but also “ Eastern” and “ Apostolic”.
In fact, the main reason behind the denial of registration
of the so-called “adternative Synod” was that it wanted
to have the same name as the recognized by the state
Bulgarian Orthodox Church headed by Patriarch Maxim.
However, the SCC denied registration on grounds that
are obvioudly lame. The court found that the by-laws of
the new church make it evident “that this is a group of
Christianswho haveleft the Bulgarian Orthodox Church
(alega entity under Art. 10, para 2 of the Denomina-
tions Act).” The court went on to conclude: “It is evi-
dent that this group of Christians does not recognize the
governing powers of the supreme bodies of the Bulgar-
ian Orthodox Church, which iswhy it does not seek reg-
istration asalocal division at the respective district court
(Art. 20 of the Denominations Act), but is trying to ob-
tain registration at the SCC.” In the court’s opinion, a
group that identifiesitself as Orthodox may only exist as
aloca division of the Bulgarian Orthodox Church. There-
fore, the court stated: “This group is trying to use the

2 nterview with Ahmed Yusein, deputy-chair of the Parliamentary
Human Rights and Religions Committee, published under the title
“96 religions in Bulgaria are too much” , Duma daily, February 1
2008. On multiple occasions in late 2007 and early 2008, similar
statements were made by the director of the Religions Directorate,
Assoc. Prof. Ivan Zhelev. See the interview with Zhelev published
under the title “ Three are enough for a new cult”, Telegraf daily,
January 21 2008.

registration procedureto solveaninterna organisational
issue that the court isreally able to solve, but following
another procedure.” Obvioudly, if these people are look-
ing for independence, they have left the Bulgarian Or-
thodox Church so they cannot recogni ze the “governing
powers’ of the latter. Also, this cannot be an “internal
organisational issue” because the founders of the new
denomination, who identify themselves as Orthodox
based on the main characteristics of their faith, evidently
do not want to be associated with the Bulgarian Ortho-
dox Church. For the SCC, however, “not only its name,
but the description of its religious beliefs define it as
Orthodox, and Art. 10, para. 1 of the DenominationsAct
explicitly stipulates that the self-governing Bulgarian
Orthodox Church —alegal entity by law (Art. 10, para.
2) and thus excluded from the scope of Art. 15 of the
Denominations Act — is the expression and the repre-
sentative of the Eastern Orthodox Christianity.”

Thedenia of registration decisionincludesa so atheo-
logical argument: “There is no clarity and a contradic-
tion with regard to the status of the episcopacy, whichis
fundamental for Orthodox Christianity. No opportunity
is alowed for canonical ordainment of presbyters and
bishops, given thefact that thisreligiouscommunity does
not recognize the canonical leadership of the Bulgarian
Orthodox Church, which is recognised by the local
churches.” It is evident that it is not the court’s job to
judge whether the canonical rules of areligious denomi-
nation is correct or not, since thisis up to the discretion
of the denomination and the court has no powersin this
fidd.

Thisdecisionisaresult of the strict application of the
Denominations Act. In essence, by means of Art. 10
and therelated para. 3 of thetransitional and final provi-
sions, the DenominationsAct creates statutorily asingle
organisation, the Bulgarian Orthodox Church, and the
court does not allow the existence in Bulgaria of other
religiousorganisationsthat self-identify as Orthodox. The
Eastern Orthodox A postolic Church eliminated theword
“Orthodox” in its name and submitted another registra-
tion application in August 2007. Registration was again
denied, on the grounds that, according to the Religions
Directorate, the principles of the faith were described
“too generally”. The organisation was thus forced to
submit a third registration application in January 2008
and was finally registered in February 2008.

On March 9 2007, the SCC denied registration to the
International Community for KrishnaConscience— Sofia,
Nadezhda. On July 23, the Sofia Court of Appeals con-
firmed the decision of the lower-instance court. In early
2008 thefinal instance, the Supreme Court of Cassation,
ruled in favour of denial of registration. Since al three
courts quote essentially the same groundsfor their deci-
sions, wewill only review those of thefinal instance, the
Supreme Court of Cassation. Generally, the court holds
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that there is no difference between the organisation ap-
plying for registration and the existing I nternational Com-
munity for Krishna Conscience in Bulgaria. The court
accepts that this case is subject to the restriction under
Art. 15, para. 2 of the Denominations Act, which stipu-
lates that “the existence of more than onelegal entity as
areligion with the same name and seat shall not be a-
lowed”. However, the name of the new organisation is
not identical to that of the existing International Commu-
nity for KrishnaConsciencein Bulgaria(thewords* Sofia,
Nadezhda’ have been added), and the fact that the seats
of both organisations arelocated in Sofiadoes not imply
that they cannot have separate registrations. The De-
nominationsAct doesnot allow two organisationswith a
seat at the same location and with the same religious
doctrines to have separate registrations. The purpose is
to enhance state monitoring of religious organisations

activities on the basis of the one doctrine — one
organisation principle. In thisway, groups that for some
reason want to leave a religious organisation are forced
to introduce differencesin their doctrines and names, in
order to legalisetheir existence, although in reality these
differences are insignificant and even fictitious. This a
severeviolation of citizens' right to associate in order to
meet their religious needs, and the state imposes that
they do that under a single governance, even when they
object to this.

B) Unjustified obstacles to the activities

of “non-traditional” religious organisations

In 2007, asin previous years, the local governments
in some cities created unjustified obstaclesto the activi-
ties of the Jehovah's Witnesses. In the spring, IMRO
(Internal Macedonian Revolutionary Organisaiton) ac-
tivists tried to disrupt the organisation’s regional con-
gressesin Varna, Dobrich and Pernik. In November, the
bTV and Nova national television stations launched a
campaign against the organisation. The occasion was
therefusal of blood transfusion by Hristo Hristov, amem-
ber of the organisation from Dimitrovgrad who was be-
ing treated from internal haemorrhage at the Military
Medical Academy in Sofia. Inearly April, IMRO’sVarna
division threatened the owner of ahall witharaly and a
demonstration unless he withdrew his consent for his
hall being used for theregional congressof the Jehovah's
Witnesses. The congresswas not held. On April 28, sev-
eral scores of IMRO supportersralied in front of a hall
in Dobrich where aone-day event of the Jehovah's Wit-
nesses was held despite the threats. This event —arally
of a small number of people — was overexposed in the
mediaand covered by bTV with hostile comments about
the Witnesses. IMRO proposed amendments to the
Denominations Act to outlaw the Jehovah's Witnesses.
In the evening on May 2, the SKAT television channel
aired astartling malicious broadcast about the Witnesses,

hosted by the anchor of the Pa-ra-lax show, Vaentin
Kasabov. Earlier during the year, in February, the
organisation wasnot alowed to rent ahall in Sofia. Stones
were thrown at its Kingdom Halls in Asenovgrad and
Sofia on multiple occasions during the year; windows
were broken. The organisations svehicleshad their tyres
cut in Plovdiv and Kyustendil. The law enforcement
bodiesremained passivein al of these cases; they would
take in the complaints but, according to representatives
of the denomination interviewed by BHC in February
2008, would not do anything. In response to the com-
plaints about the attacks against the organi sation’s prayer
houses in Sofia, the police said there was nothing they
could do and that the Witnesses needed to install cam-
eras or hire security guards “if they wanted the attacks
against their premises to end”.

In late June, the municipality of Varna initiated a
series of inspections of the recently started construc-
tion works of the so-called Kingdom Hall. On July 4, a
group of citizensfrom the Mladost residential areaheld
an IMRO-instigated protest rally against the construc-
tion. During the rally, which was covered widely by
local and national television stations, they claimed that
the “prayer house” will “be athreat to [their] children”
and that it congtitutes* an attack against Orthodox Chris-
tianity”. The same day the mayor of Varna issued a
penal provision to finethe technical site manager at the
sitewith BGN 3,000 (1,500 Euro) for alleged failureto
comply with some technical requirements at the site.
Due to these actions — which are being appealed in
court by the legal advisors of the Jehovah’s Witnesses
for six months — the building works have been sus-
pended for the last nine months. The site manager was
charged with “documentary fraud” and “threat”. What
istypical for the Varna case is that the hostility against
thisreligious community isfuelled by organisations such
asIMRO, but isin fact led by the mayor of the munici-
pality, Kiril Yordanov.

The Jehovah's Witnesses also reported a series of
cases, mostly in Veliko Tarnovo and Blagoevgrad, where
local members of the denomination were summoned by
the policeand instructed to terminate their activity (mainly,
“knocking on doors”).

In November, the bTV and Nova Television —on the
occasion of the refusal of Hristo Hristov, a resident of
Dimitrovgrad, to accept blood transfusion when he was
hospitalized with haemorrhage—initiated afull-scale hate
campaign against the Witnesses, accusing them of mul-
tiple violations in several broadcasts®.

2 For more information, see Emil Cohen, “ The propaganda prac-
tices of the former Central Committee of the Bulgarian Communist
Party are till valid”, Obektiv, issue 148/2007. Available online at:
http: //www.bghel sinki.org/index.php?modul e= resources& [g=

bg&id=565 .
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A seriesof incidentsinvolving buildings of the Mus-
limreligionin Bulgariawereregistered in 2007: insulting
graffiti, attempted attacks, broken windows. According
to the Chief Mufti’s Office, the mosque in Pleven was
desecrated ten timeswith swastikadrawingsonitswalls.
The mosquein Kyustendil, which suffered many attacks
in past years, had its windows broken in December.
Therewerea soincidentsinvolving themosguein Silistra.
As in previous years, no effective investigations were
conducted.

C) Unjustified obstruction of citizens' right

to freedom of information, in particular

religious information

On the February 20, the heads of the Nationa Secu-
rity Service (NSS) announced the discovery of acrimi-
nal group of four “Islamists” under the leadership of the
former mufti of Sofia, Ali Hayredin. The group was
preaching “radical Islam, the ideology of Jihad and
Wahhabism” and maintained “relations with banned Is-
lamic organi sations and mostly with Ahmad Musa, a Jor-
danian expelled from the country six years ago”. Ac-
cording to the security services, these people“have con-
ducted their intelligence activities’ via the Internet, by
mai ntai ning websites containing information on Islamic
teachings. The four were arrested; three days later they
werereleased withaminimal bail. Theofficial announce-
ment stated that they had been charged with a crime
under Art. 108 and 109 of the Penal Code (* proclaiming
fascist or other anti-democratic ideology or a violent
changeof the congtitutional order” and*forming or leading
a group that aimed to commit a crime against the Re-
public.”). This is why “the websites were closed” and
the computers of the perpetrators - seized. No proof
was presented that the “closed” Islamist educational
websites contained texts propagating “fascist or anti-
democratic ideology” or that the Union of the Muslims
inBulgaria, an NGO, is“acriminal group that intendsto
commit acrime against the Republic”. At the sametime,
the media induced hatred to Islam among its readers
and viewers. By year’s end, the charges had not re-
sulted in sentences™.

6. Freedom. of Expression

The year 2007 posed some severe tests to freedom
of expression in Bulgaria. It was restricted in several
ways.

- through control by publishers and mediamanagers

14 See Freedom of Expression below. For more details, see Emil
Cohen, “ Yet another ‘Idamic threat’ scare” . Available online at:
http: //www.bghel sinki.org/index.php?modul e=resources& lg=

bg&id=458 (in Bulgarian).

over the contents of their publications, to the ben-
efit of vested economic and political interests;

- through the media commercialization process that
continued in 2007, and the transformation of public
mediainto commercial ones;

- through inadequate regulation by the Council for
Electronic Media (CEM);

- through political control over the national electronic
media, by the appointment on managerial positions
of persons close to the government;

- through repressions and political pressure against
unpopular publications in the Internet and other
public events, while at the same time tolerating or
encouraging nationalist, racist and anti-Semitic public
events and publications.

Journalists and editors from the Politika, Klasa and
Pogled newspapers were dismissed in 2007 and early
2008. The right of newspaper journalists to freely ex-
press their opinions in their articles mapped the prob-
lems in the publisher-editor-journalist relations in three
groups:

- Economic — Journalists are required to be a func-

tion of the publisher’s editorial policy. Any devia-
tion from this policy isfollowed by a severeinter-
ventionintheir articles, or by dismissal.

- Political — The publisher is directly or indirectly
connected to various political powers, business
groups or government bodies.

- Advertising — These are identifiable not only in the
press but also in broadcasts. Newspapers'
behaviour istill marked by corporateintereststhat
cloud the horizon before freedom of speech.

The discharges affected even the newspaper of the
Union of Bulgarian Journalists (UBJ), Pogled. The
deputy editors-in-chief - Evgenii Stanchev, Todor Tokin
and Rumen Leonidov — were all dismissed. This se-
vere “sanction” was imposed by decision of the UBJ
board. The only reason behind the decision turned out
to be the “indecent” language in Rumen Leonidov’s
articleinthe column “Between the Quill and the White-
wash Brush”**. Thefollowing year Leonidov and Tokin
were again dismissed, this time from the Klasa news-
paper. Thus, they set arecord for being dismissed, each
one of them, five times from different periodicals over
the past several years'®. The professional community
remained indifferent.

The year aso saw changes in the ownership and the
management of some periodicals, accompanied by
changes in the editoria policy. The Monitor daily came
into the ownership of Iren Krasteva, closely associated

15 See Obektiv, issue 149.
16 See E-newspaper, 24-25 January 2008.
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with the ruling party, and her son. The founder of the
Palitika daily, Radostina K onstantinova, divested from
the newspaper. Valeri Naidenov unexpectedly resigned
as editor-in-chief of Klasa.

In the context of these processes, which bring inse-
curity, dependence on owners and managers, and inter-
ventions over the head of the editors-in-chief, the situa-
tion in the regional presst’ needs specia attention. Au-
thors such as Bozhidar Bozhkov and Galentin VIahov,
chair of the Bulgarian Regional Media Association®,
provide precise description of what's happening in the
regional press: fear of lawsuits, economic coercion, ar-
bitrary attitude to freedom of speech on behalf of the
business circles, lack of professional solidarity.

The year was aso marked by the transformation of
public mediainto commercia ones. Radio New Europe,
successor to Free Europe Radio and the last radio fi-
nanced by the civil sector, terminated its operations in
January. Itsfunding from the Open Society Institute was
cancelled and its license was changed. It was trans-
formed into Z-Rock Radio and completely changed its
programming, from apublic to amusic radio station. The
civil society thuslost one more medialever, theinclusion
of different voicesdiminished significantly, and the scope
of debate shrank to insignificance. As with another ra-
dio station financed by the non-governmental sector, the
Center for the Study of Democracy and its Vitosha Re-
dio—the good intentions of both the NGO sector and the
journalists were crushed by the commercial.

In many cases the Council for Electronic Media,
whose members are closely associated with the ruling
parties, acted unscrupulously and to the benefit of the
authorities. On many occasions, it refused to monitor
privateand public operatorsfor compliancewith the Radio
and Television Act. The BHC informed the CEM about
possible violations by the N-Joy and Z-Rock radio sta-
tions, but has received no response from them. In late
2007 and early 2008, the CEM postponed the finaliza-
tion of the competitionsfor TV licensesinthethreelargest
cities— Sofia, Plovdiv and Varna—until the adoption of a
national digital frequency plan.

The competitionsfor genera directors of the Bulgar-
ian National Radio (BNR) and the Bulgarian National
Television (BNT) were indicative of the marketeering
behaviour of the regulator during the year. Ulyana
Pramova, supported by the Bulgarian Socidist Party, was
appointed BNT Director General. That she would get
the job was not a secret to neither media observers, nor
the genera public. A day before the selection, CEM an-
nounced that she had been chosen for the second time.
At first glance, thingslook differently at the national ra-
dio. Prior to the expiration of her term, Director General

17 See Obektiv, issue 149.
18 See Obektiv, issue 151.

Polya Stanchevaleft onefina proof of servile behaviour.
In February, she issued an order to discipline the BNR
regional correspondent in Ruse, Natasha Dimitrova, for
asking the Interior Minister an “inappropriate’ question.
Thenew Director General, Valeri Todorov, was appointed
in May. He, too, is associated with the ruling parties and
his appointment did not meet any journalistic protests.
But what remained unclear for the genera public was
why he dismissed the previous management team —
Galina Spasova, Petar Galev and Krasimir Lukanov. His
concept on the development of the radio was not dis-
cussed widely. As aresult, apart from the undoubtfully
strong voicesof Horizont—Lili Marinkova, Petar Volgin,
Silvia Velikova, Diana Yankulova, Irina Nedeva, Yana
Boyanova, Daniela Goleminova—the morning segment
“Predi Vsichki” isprogressively filled with boringly long
“expert” interviews, coverage from some village over a
trivial topic, and voices of passers-by edited to sound
like “vox populi”. The midday segment, “12 plus 3", is
not much different. The anchors question the same po-
litical actors on trivial topics. Observers note with con-
cern the falling ratings of BNR and BNT.

On severa occasions the police intervened with ac-
tions that were questionable from alegal point of view,
in order to control website contents. On February 4, the
police arrested four persons, including two women and
the former mufti of Sofia, Ali Hairedin. They were de-
tained on charges of “preaching radical Ilam” through
two websites. According to the police, thewebsites called
for “replacement of thelega order inthe country” through
the creation of a“Sharia state”. All four detainees de-
nied the allegations. The content of the websites was
never made public and many observers were left with
the impression that the arrest was just another expres-
sion of anti-Muslin xenophobia®.

On severa occasions during the environmental pro-
testsin July the police summoned bloggersfor question-
ing®. The reason behind the summons was information
about upcoming protests they had published on their
websites. One of the summoned bloggers, Mihail
Bozgunov-Michel says he received summons to report
to the police station “for reference’. At the station the
officersinformed himthat publishing informationthat calls
for disruption of the public order isunlawful. The blogger
signed awarning protocol to stop publishing potentially
unlawful materials on hiswebsite.

At the same time, no state body showed any interest
in the anti-Semitic and anti-minority messages that the
TV channel SKAT spewed on a daily basis. This TV
station is the propagandatool of the extreme nationalist
party, Ataka. Many racist and xenophobic websites that
openly called for ethnic and religious hate and discrimi-

¥ See Freedom of Thought, Conscience, Religion and Belief above.
2 See Freedom of Association and Peaceful Assembly below.
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nation never came in the focus of the police. In Novem-
ber, the BHC signalled the Supreme Cassation
Prosecutor’s Office with regard to the publicationin 2004
of Emil Antonov’s book The Foundations of National
Socialism. The book propagatestheideology of national
sociaism and anti-Semitism. In amanner unprecedented
in new Bulgarian journalese, Antonov calls the Jews
“crooks’, “born criminals’, “freaks’, “alien, vile and
harmful people’, “scum” and “ Jewdiots’. In his words,
they are the destroyers of the Slavic people who rob
everyone who is not a member of their race. He ac-
cusesthem of “ritual killings” and “genocide against the
Arian peopl€’. He rejects the Holocaust as “the great-
est deceit of the 20th century”. For Antonov, the de-
mocracy is “Jewdemocracy” and he rejects al its prin-
ciples. To him, national sociaismistheaternative: “Fol-
lowing the crumble of communism and of “democratic”
capitalism, only the third path remains, the path of the
national socialist revolution.” He propagatestheideafor
the racial supremacy of the Arian people, repressions
against the Jews and other minorities, totalitarianism and
conquest wars. He openly calls for the “rejection of
Jewdemocracy and a ban on parties, freemason lodges
and anti-Bulgarian foundations’. He praises Hitler as
“the strongest man of the 20th century” and “the great-
est palitician of al times’. He even goes as far as to
accuse him of being too sentimental: “But German sen-
timentality stopped him from finishing the work of his
life, which could have saved not only Germany, but the
whole chose Arian race, from extinction”. On February
29 2008, a prosecutor from the Sofia City Prosecutor’s
Officerefused toinitiate preliminary proceedings against
Antonov, on the grounds that “there is no data that the
book hasinfluenced the citizensin developing anegative
attitude to the Jewish people and the state of Israel”,
and that Antonov wrote the book “with cognitive pur-
poses”.

In April, a project of two scientists from the Berlin
Free University, Martina Baleva and UIf Brunnbauer,
sparked a fierce scandal. The project, Batak as a Place
of Memory, aimed to show how the Batak massacre
was depicted in a painting by a Polish artist and to indi-
cate itsrole in the collective memory of the Bulgarians.
Although the authors never denied the massacre and
even stated thisin an open letter,?* the nationalist circles
targeted them in one of the largest mass hysterias in the
post-communist period. It produced frenetically repeated
false public accusations, brandings at special meetings,
threats to the authors and to Baleva's parents, public
burnings of their book.?? Following a series of isolated
attempts to counter the campaign against the project,

2t See Dnevnik, April 26 2007.
2 See, for example: http: /mwwv.bul photo.comvimage. php?img= 78667,
accessed on March 2 2008.

669 humanitarians decided to consolidate their efforts.
In an Internet petition, they declared: “We are against
the political censorship and the administrative pressure
on the free academic debate imposed by the state insti-
tutions and the academic leaders. We shall not accept a
monopoly on the historic truth, least of all one that cov-
ersarough manipulation with apolitical purpose”#. The
opponents of the project initiated their own campaign.
Descendants of victims of the Batak massacre insisted
that the state revoke Martina Baleva's citizenship. Pro-
fessor Dragomir Draganov from Sofia University ap-
pealed to the Bulgarians to stop using the products of
the German company Baosch, because the project was
sponsored by the Robert Bosch Foundation. The
Panagyurishte Municipal Council decided to expressin
a declaration its protest against “the attempt of “The
Myth of Batak Project” to revisethe history of Bulgaria’.
The Holy Synod of the Bulgarian Orthodox Church or-
dered the Plovdiv metropolitan bishop Nikolai to collect
information about the victims of the massacre, so that
the church could canonize them. Even the Minister of
Culture, Stefan Danailov, got involved. He called the
project “mock science forgery of history”. However, the
real culmination was marked by the actions of President
Georgi Parvanov. A discussion was held at the Batak
community centre on May 16. At this event, the Presi-
dent branded the project, saying: “Counting victims in
order tojustify goals pertaining to the current situation is
cynicism”. Thiswas the first public statement of a head
of state on a scientific project in the new Bulgarian his-
tory.

In 2007 the freedom of speech in Bulgaria was the
object of two decisions of the European Court of Hu-
man Rights in Strasbourg. The applicants in Glas
Hadezhda Ltd. and Anatoli Elenkov v. Bulgaria,
October 11 2007, applied to the State Telecommunica-
tions Committee for a license to broadcast a religious
radio program. The Committee, on the grounds of a de-
cision by the National Radio and Television Board, re-
fused to issue the license as the applicants project did
not meet the requirements for social or business pro-
grams or programs targeting a regional audience. The
Supreme Administrative Court refused to exercise judi-
cia control on the lawfulness of the decision of the Na-
tional Radio and Television Board, on the grounds that
the Board had complete discretion in making such deci-
sions. The Court held aviolation of thefreedom of speech
and stressed that the plaintiffs have received no protec-
tion whatsoever from the courts due the refusal of the
latter to exercise control on the said administrative act.
This has denied the applicants protection against arbi-

2 See http: //wwww.bgpetition.com/apel_na_bg_istorici/index.html, ac-
cessed on March 2 2008.
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trary breach of their freedom of speech. The Court
pointed out also that, according to the guidelines adopted
by the Committee of Ministers of the Council of Europe
in the broadcasting regulation domain, the decisions made
by the regulatory bodies need to be duly reasoned and
open to review by the competent jurisdictions.

With regard to the second case, Peev v. Bulgaria
from July 26 2007, anational newspaper published alet-
ter by the applicant, Peicho Peev, who at the time had
an expert job with the Criminology Research Board of
the Supreme Cassation Prosecutor’s Office. In the let-
ter, the applicant criticized the Prosecutor General. Asa
result, a search of his office was conducted and he was
later dismissed. The Court held that the Bulgarian gov-
ernment had not provided any legal grounds justifying
the search of Mr. Peev’'s office, therefore the search
was illegal. The Court also indicated that the sequence
of the events, including the fact that the applicant had
been dismissed soon after the publication, brought to the
conclusion that the actions against him were a conse-
quence of his letter. These actions led to unlawful re-
striction of his right to freely express his opinion. The
Court aso found aviolation of Art. 13 of the ECHR, due
to the fact that the applicant had not had effective means
for protecting hisrights.

In 2007, protection against the breach of privacy in
Bulgaria was the subject of a decision of the European
Court of Human Rights that has significance with re-
gard to the exercising of the right to information. In a
judgment from June 28 2007 on Association for Euro-
pean Integration and Human Rights and Ekimdjiev
v. Bulgaria, the Court held that the Bulgarian 1997 Spe-
cia Intelligence MeansAct isinconsistent with the stan-
dards of the Convention. The applicants claimed that
the provisions of the act allowed the use of special intel-
ligence means against them at any time, without their
knowledge. The Court held that the act did not provide
sufficient guarantees against misuse of specia intelli-
gence means, as well as that no means of protection
against such misuse exist. The Court therefore held that
there had been a violation of the right to respect of pri-
vacy and correspondence under Art. 8 of the Conven-
tion.

7. Freedom of Association
and.Peaceful Assembly.

The year 2007 saw a boom of protests and rallies
that put to atest the legidation and the institutions in-
vested with guaranteeing the citizens' right to peaceful
assembly. Environmentalist, civic and human rights
groups, industrial and professional groups, such asteach-
ers, miners, taxi drivers, foresters, transport workers, etc.
went out to protest. The trade unions were especialy

active in 2007, initiating and organising protests. The
environmentalists were the most active group in terms
of the number and variety of protest actions. In the fall
of 2007, the teachers held the largest strike in Bulgarian
history.

The tensions between the environmentalists and the
government had accumul ated as early asthe end of 2006.
Even then it was obvious that the interests of the citi-
zensand the government intersected in three pointswhere
escalation of conflict was inevitable: the illegal dumps,
mines and quarries, the delays and the violations of the
EU legidation in defining the Natura 2000 locations in
Bulgaria; and the overdevelopment and theillegal con-
struction along the Black Sea coast and in the mountain
resorts, aswell asthe corruption arising fromit. On Feb-
ruary 15 2007, the government adopted a list of Natura
2000 protected zones that was considerably shortened.
A mere half of the scientific proposals were approved
and the media and the citizensimmediately saw the cor-
ruption criterion of the ministers. A spontaneous civic
protest was organised and held viathe Internet and other
informa communication channels. Since the authorities
were not notified, the protest occurred with a minimal
infringement on the rights of the other citizens. The pro-
testers, dressed in pyjamas and wearing “Naturally
Crazy” badges, walked onthe streets of the capital, keep-
ing to pedestrian zones, underpasses, pedestrian cross-
ings, etc. Between 50 and 100 persons joined the pro-
test. Still, the protesters were dispersed and three par-
ticipants were arrested and fined.

On July 2, the crossroads at Orlov Most, and later
The Blue Cafe, were blocked by over 2,000 protesters.
This protest was a so spontaneous, without prior notice,
and was sparkled by the SupremeAdministrative Court’s
revocation of the natural park status of Strandzhata. The
police arrived immediately and arrested 37 participants,
four of them minors. Several more protestsfollowed and
were dispersed by the police, often with the use of ex-
cessive force.

A participant in a mass protest of miners, organised
by trade unions on July 4 in Galabovo, was severely as-
saulted when the police tried to break the protest.>* Ac-
cording to the police, the minerstried to force their way
through the policeline, in order to block aroad. The TV
coverage dismissed this statement, showing clearly two
officers holding the protester while a third officer was
bashing his head against the pavement. Tear gas was
also used. Three miners were hospitalised with severe
gas poisoning.

Asin previous years, the right to peaceful assembly
of the Macedonians in Bulgaria was restricted in con-
tradictionto international law. OnApril 22, UMO (United

24 See Protection from Torture, |nhuman and Degrading Treatment
or Punishment.
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Macedonian Organisation) llinden activists were re-
stricted when trying to commemorate the anniversary
of Yane Sandanski’s death at the Rozhen Monastery.
Although the mayor did not ban therally, the Blagovgrad
regional governor, Vladimir Dimitrov, did. The activists
wereallowed to participate only asindividuals, not asan
organisation. Asaresult they were stopped and searched
by the police and some of them were even issued cita-
tions. The celebration was marked by strong police and
gendarmerie presence.

InMay and July, officialsfrom the Sofiamunicipality
banned a peaceful vigil in front of the Chinese embassy,
organised by activists of the Bulgarian Falun Dafa As-
sociation. They were alowed to hold an ‘information
day’ at another location, but were warned “not to under-
take any actions concerning the Bulgarian-Chinese re-
lations’. On July 23 2007, the Sofia District Court de-
cided not to review their complaint against the refusal.
According to the court, only the mayor’s refusa to al-
low the event was subject to judiciary control, and not
the changes that he had made with regard to how the
event was to be organised.

Thejudiciary reacted inadequately to other challenges
in the protest-riddled 2007. While the courts addressed
police arbitrariness, the arbitrary decisions of municipal
officias to ban events was left uncontrolled. The court
dismissed three of atotal of twelve orders for detention
during protests issued in 2007. The detention was con-
firmed in four cases, and the rest of the cases are still
pending. In several cases the court also cancelled the
fines imposed by the police. However, the remaining
scores of appeals were undecided at year’'s end.

The Sofiamunicipal authoritieswerethe busiest with
regard to the planning and the security at protests and
rallies. The officialsimposed many bans and restrictions
that violated the right to peaceful protests. However, at
the end of the year this practice had faded. During the
first half of 2007, the Sofia municipal administration
banned or restricted almost all environmental events, in-
cluding the regular protests with regard to Natura 2000
held every Thursday in front of the Council of Ministers.
The complaintsfiled against the bans were not reviewed
within the 24-hour period stipulated by law; instead, they
became the object of quarrels and exchanges between
the Sofia City Court and the SofiaAdministrative Court.
The complaint filed by the association of light drug us-
ers, Promyana, against the banning by the mayor of Sofia
of their annual raly, had a similar fate.

On severa occasions during the year unpopular
groups were unable to obtain registration as legal enti-
ties, which was a violation of their members’ right of
association. Despite the October 2005 judgement® of

% See Human Rightsin Bulgariain 2005, Annual Report of the Bul-
garian Helsinki Committee, March 2006.

the European Court of Human Rightsin Strasbourg, the
UMO llinden PIRIN political party (PIRIN is the Bul-
garian acronym for “Party for Economic Development
and Integration of the Population”), supported by the
Macedonians in Bulgaria, was denied registration three
timesin 2007. The Supreme Court of Cassation dismissed
in February the party’s complaint against a previous de-
nial of registration. In August the party decided to try
again, but on August 23 the Sofia City Court denied reg-
istration. The decision was motivated by what the court
thought were deficiencies in the submitted documents.
In a clearly unmotivated statement, the court held that
“it isunclear how 685 declarations signed by adult Bul-
garian registered voters were obtained in less than 15
days, so asto have aconstituent assembly on August 15,
2007.” In another section of the decision, the court held
that “the goals and the objectives of the party under re-
view are of a wishful character” and are “rather goals
of a non-profit association under the Non-Profit Legal
Entities Act than of a palitical party under the Palitical
Parties Act?.” On October 11, the Supreme Court of
Cassation confirmed the SCC decision, thus opening to
road before UMO Ilinden PIRIN to afile new applica-
tion before the Strasbourg Court.

On July 10 the Supreme Court of Cassation refused
to register Menderes Kungyun's non-profit association,
National Turkish Unification. This association became
the target of a furious media campaign that condemned
it as nationalist and separatist, although the by-laws and
the public appearances of its founders gave no reason
for such conclusions. In 2006, the association was de-
nied registration twice, for setting up goalsin violation of
Art. 12, para. 2 of the Congtitution. In its decision, the
Supreme Court of Cassation confirmed the reasoning of
the lower-instance courts (inadmissibility of civic asso-
ciations setting political goals), but also added new ones.
The court stated that the association constituted a threat
to Bulgarian national security becauseit identified itself
as “Turkish national”. According to the court, by doing
s0 the association was* oppog[ing] our nationasawhole”.

In 2007 freedom of association in Bulgaria became
the object of discussions in two decisions of the Euro-
pean Court of Human Rights. The first case, Zeleni
Balkani v. Bulgaria, concerned the right to peaceful
assembly. The local authorities banned a peaceful pro-
test planned by Zeleni Balkani, an organi zation working
to protect the environmental diversity in Bulgaria. The
event was planned as a protest against the actions initi-
ated by the Municipality of Plovdiv to clear theriverbed
of the Maritsa and cut the trees around the river. The
applicant appealed the ban in court, and it dismissed as
unlawful. The Court found a violation of Art. 11 of the
Convention, and that the ban of the event was illegal.

% CC decision on case no. 11965/2007.
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The Court also found aviolation of Art. 13 of the Con-
vention, because — despite the fact the Meetings, Rallies
and Manifestations Act required the courts to decide on
acomplaint within five days —the courts had made their
final decision oneyear after the planned event. The court
procedure was therefore not an effective means of pro-
tection of the applicant’s right to peaceful assembly.

In the second case, Zhechev v. Bulgaria of June 21
2007, the applicant tried to register an association that
had as its gods the restoration of the monarchy and a
change of the state structure. The Bulgarian court re-
fused registration, as the goals of the association were
found to be in contradiction with the country’s Constitu-
tion. The Court found aviolation of Art. 11 of the Con-
vention, as the goals declared by the association did not
contradict the principles of democracy, nor was there
any evidence that the association was planning on using
violent or non-democratic means to achieve its goals.

8. Conditions
in_Places of Detention

Prisons

The number of prisons in Bulgaria remained un-
changed in 2007. Of atotal of 13 prisons, eight are used
to accommodate multiple offenders; three are for first-
time offenders; one for women and one for juveniles.
Theprisonshaveatotal of 23 dormitory facilitiesof open,
transitory and closed type. Over the last two years, the
total number of inmates has been going down. By De-
cember 31 2007, they were atotal of 10,271 inmatesin
the country’s prisons, which marks a 7% reduction over
December 31 2006. The chart below shows the number
of inmatesin prisons and prison dormitoriesin 2006/07.

Number of inmates at31 December, by year
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For a second consecutive year, there was a drop in
the number of remand prisoners (accused and defen-
dants). The chart below shows the number of remand
prisonsin the prisons over the last four years:

Dynamics of accused and defendants in prisons at
31 December, by year
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Thesignificant reductionin the number of defendants
can be attributed to the accelerated pre-trial and trial
proceedings in criminal cases. This has resulted in an
improvement in of the conditions for the respective
groupsin the prisons.

Unlike previousyears, when the number of convicted
individualsin prisonincreased steadily, in 2007 thetrend
changed. The chart shows the number of convicted in-
dividualsin prison over the last four years:

Number of convicted individuals at 31 December, by year
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The 2002 amendments to the Implementation of Pe-
nal Sanctions Act resulted in a gradual increase in the
number of inmates placed in prison dormitories. Such
dormitoriesexistinall prisonsfor adults. The opportuni-
tiesfor the accommodation of inmates in dormitories of
atransitory type were used to their full extent in 2007.
This, combined with the overall decrease in the number
of convicted individuals, resulted in alleviating the over-
crowding in the prisons for multiple offendersand in the
dormitories of aclosed type. At the same time, however,
the capacity of severa dormitories of a transitory type
proved insufficient. In the prisonsin Lovech, Plovdiv and
Burgas, the number of inmatesin dormitoriesof thistype
exceeded their capacity.

Despite the overall positive development towards a
reduction of the total number of inmates, the buildings
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and the facilities in the Bulgarian prisons remained old
and obsolete, and the funds allocated for their renova-
tion — insufficient. Most of the prison buildings in the
country were built in the 1920s and the 1930s, while the
main buildings in the prisons in Bobovdol and Pleven
were formerly hostels, which were adapted to serve as
prisons.

Even after Bulgaria's accession to the European
Union, no penal sanctions implementation strategy was
developed that could result inimproved conditionsin pris-
ons. In 2007 the Ministry of Justice and the Central Peni-
tentiary Administration tried to motivate the government
to allocate funds for construction or at least for renova
tion of the country’s prisons. With the exception of the
buildings provided by the Municipality of Radnevo to be
used asaprison, their effortswerein vain. Various plans
— to identify locations for the construction of new pris-
ons, torepair and renovate existing buildings or to build a
brand new prison —were announced publicly. Intheend,
the lack of clarity on the future of the individual prisons
demotivated all investment projects. Nevertheless, sev-
eral prisons announced public tendersfor reconstruction
of premises, construction of stand-alone lavatories in
cells, construction of sewers, meeting rooms and pre-
mises for visitors.

The conditionsin many prisons continued to be well
below those required by the international standards. In
some prisons, such asthosein Pleven, Varnaand Burgas,
the personal space per inmate was not more than 2 m2,
and the open-air space - under 1 m2. In the most over-
populated prisons there are double- and even triple-
bunk beds. The dormitories of a closed type, just like
the main buildings of most prisons, are in urgent need
of measures to reduce overpopulation, increase per-
sonal space and improve cell lighting and ventilation.
The cells in eight of the twelve prisons do not have
their own toilets. During the day, a lavatory is used by
30 to 50 inmates. During the night lockdown, the in-
matesin some prisons areforced to use ashared bucket,
in front of their cell mates. The general condition of
the sanitary facilities — lavatories, bathrooms and toi-
lets—is deplorable, without even the most basic condi-
tionsto keep them in agood hygienic state. Thelavato-
riesin most prisons have no hot water, much less cloth-
ing washing and drying facilities.

Inlate 2006 - early 2007, the electronic mediabroad-
cast information about the Ministry of Justice'sinitia-
tive to submit to the National Assembly a proposal for
an amnesty for some of the inmates on the occasion of
Bulgaria's accession to the European Union. Later,
when the proposal was reviewed by the Council of
Ministers, it turned out that there was strong opposition
to it by members of parliament and the public. In the
end, the proposal was put on hold by the Parliamentary
Committee on Human Rights. The information about

the proposed amnesty generated excessive expecta-
tions among the inmates in several prisons. When it
became clear that the National Assembly would not
vote on the hill, the inmates in several prisons began
protests, asking also for better conditionsin prison fa-
cilities. Some 70 inmates from the 12th group in the
Sofia prison were most persistent in maintaining their
requirements; physical force and restraining devices
were used to get them back to their cells. The prison
management’s report to the Prosecutor’s Office stated
that the inmates refused to return to their cells and
formed groups sitting on the floor in the far end of the
hallway. Batons and physical force were required to
deal with the situation. All injured inmateswere checked
by a physician and received the necessary medical as-
sistance. The protesters agreed that the inspector of
the group had been unable to communicate with the
inmates and had opposed them against each other. Also,
he was unable to mediate between them and the prison
management, which explains why the protest of this
particular group was so persistent.

The medical servicesin the prisons continue to face
serious problems with regard to staff and material defi-
cit and theimpossihility of providing fully the necessary
medical assistance. The medical servicesin the prisons
are not integrated in the national healthcare system in
terms of facility standards, administration, reporting, sta-
tistics and volume of medical check-ups. In cases of
emergencies and urgency, external consultations and
tests, the prison administration uses informal mecha-
nisms, such as agreeing free check-ups and tests based
on collegia relations between doctors. Approximately
75% of the new inmates had no medical insurance and
were practically excluded from healthcare during the
initial period of their prison stay. In addition, whole medi-
cal service sections, such as regular check-ups and pre-
vention, ordered by the Ministry of Health, were not pro-
vided in accordance with the standards. With several
notable exceptions, the medical centres in the prisons
did not meet the requirements of the Medical Fecilities
Act. Theform chosen by the government, “medical cen-
tre”, turned to be extremely rigid and unfit for the peni-
tentiary system. The medical staff in prisons report to
the respective warden. The penitentiary system there-
forelacksobjective control with regard to the public hedlth
facilities and the medical services.

The growing number of inmates suffering from ad-
dictions hinders the possibilities for quality therapeutic
activities. The specific profile of the perpetrators of drug-
related crimes does not change the lega status of this
group of inmates and does not include additiona medical
or re-socialisation services. Therefore, the risk of re-
peated offence after their release is very high.

There is a sustainable trend towards an increase in
the relative share of inmates in need of specialised psy-
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chiatric assistance. In order to prevent practices involv-
ing torture or inhuman treatment in prisons, medical staff
need to be instructed to document evidence of violence,
self-injury and sexual abuse. This would help the com-
petent authoritiesin investigating the complaints.

Despite an upward trend, there wasn’t much
progressininmate employment in 2007 in comparison to
previous years. Work in Bulgarian prisonsis not subject
tothegeneral labour legidation. Thelack of social insur-
ance for working inmates, the bad working conditions,
thelack of occupational incident reporting to the compe-
tent ingtitution were all obvious discrimination practices.
In many cases the identification of the workload and the
compensation were not based on any legidative basis
and were the product of the subjective judgement of of-
ficias.

The disciplinary and regime practices in the prisons
need to become more precise in terms of the identifica-
tion of specific penalties and incentives for specific vio-
lations or actions of inmates. Given the growing number
of inmate-to-inmateviolenceand abuse complaints, prison
security staff need to be instructed not to be inactive
and not to allow such actions. The practice to appeal
before the minister of justice the decisions of the com-
mittee under Art. 17 that deals with parole was widely
used in some prisons in 2007. This raised the question
whether the committee’s decisions are in essence ad-
ministrative actsand whether decisionsand, respectively,
repeals of such acts by the Ministry of Justice are legiti-
mate. Insofar as the committee’'s decisions determine
the release under parole and other measures alleviating
the legal status of inmates, strict pre-court supervision
onthe compliancewithlegal and moral normsduring the
risk assessment would hinder manifestations of subjec-
tivism and corruption practicesin the prisons, similar to
those established and investigated in the course of the
year.

Investigation detention centres

By December 31 2007, there were 760 individuals
detained in the country’ sinvestigation detention centres,
an insignificant reduction over the previous year when
their number was 768. A total of six detention centres
were closed in 2007 - in Pavlikeni, Troyan, Elin Pelin,
Pirdop, Sevlievo and Nesebar - bringing the total num-
ber down to 44. The closure of these detention centres
did not result in increasing the number of detainees in
the neighbouring detention centres. It was a part of a
governmental programme adopted in late 2006 which
caled for the closure of 33 detention centres due to bad
conditionsand lack of renovation possibilities. At thesame
time, the programme provided that funds would be allo-
cated to improve conditions. However, no reconstruc-
tions or significant improvements in the investigation
detention centre facilities were effected in 2007. There-

fore, the general conditions in which persons who have
not been convicted are held are worse than those in the
prisons, and in many cases constitute inhuman and de-
grading treatment. The great number of judgements that
found inhuman conditions, both of domestic courts and
of the European Court of Human Rights in Strasbourg,
did not encourage the reform process in the investiga-
tion detention centre system.

The buildings of many investigation detention cen-
tresdo not alow repairsthat could provide normal light-
ing and ventilation or opportunities for detainees to per-
form physical exercise and activities. For yet another
year, the busy investigation detention centres in cities
such as Plovdiv, Dobrich and Shumen, as well as those
in the border area at Svilengrad, Petrich and Slivnitsa,
the number of detainees exceeded significantly the ca-
pacity and it was impossible to provide each detainee
with abed and minimum living space. With regard to the
last two detention centres, no management decision has
been made to close them or where to have them moved.
The investigation detention centre system is extremely
burdened with the impossibility to provide natural light
and fresh air in the cells, as the latter have no external
windows — a fact that also hinders the ventilation. With
the exception of the detention centres in Sofia, the re-
mainder do not have toilets in the cells. Due to this, the
access to atoilet at any time depends on the will of the
security staff who should take the detainees to the
restrooms upon request. More than half of the detention
centres have no open-air walking facilities or premises
for physical exercise and the detainees do not have the
opportunity to walk or move.

Approximately athird of the investigation detention
centres have no premises for visits by relatives, friends
or lawyers. The detainees are not provided opportuni-
ties for meaningful activities or access television and
radio. The medical servicesin the detention centres are
till not integrated in the national healthcare system;
therefore, the number and the quality of medical ser-
vicesislow and restricted only to actionsin critical situ-
ations. Medicine and medical consumables are at the
bare minimum and specialised medical assistanceispro-
vided in extreme cases only. The same holds true for
dental care.

In 2005 the Supreme Cassation Prosecutor’s Office
conducted an inspection of all investigation detention
centres and found out that some of them were totally
unfit for use and did not meet the European require-
ments for minimum space, open-air stay, stand-alone
sanitary facilities, lighting, etc. The Supreme Cassation
Prosecutor’s Office recommended the closure of the
detention centres located below ground level, without
windows, without sanitary and drinking water facilities,
asthey could not be reconstructed. For yet another year
these recommendations were not implemented.
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Correctional and educational facilities
for minors and juveniles

In the last several years the number of correctional
and educational facilities for minors and juveniles was
reduced dramatically. Out of eight correctional boarding
schools (CBS) and 24 socia educational boarding schools
(SBS) in 2000, only five CBS and five SBS remained
functional at the end of 2007. The analysis of thisreduc-
tionindicatesthat it isnot dueto the deinstitutionalisation
strategy but is a direct consequence of the court proce-
dure introduced with regard to placement. The imple-
mentation of this procedure by the local committees is
still problematic and the introduction of judicial place-
ment the correctional measures that involve deprivation
of liberty will steadily decrease over time.

Mixing different categories of children in SBS and
CBS doesn’t help their education and upbringing. Chil-
dren are still placed in such institutions on purely social
indicationsand haveto livewith children who have been
involved in anti-social acts. The two types of boarding
schools are usualy located in remote, small communi-
ties, which creates a series of problems pertaining to the
opportunities for communication and social adaptation
of the children, problems with the delivery of medical
services, finding sponsors, providing transport, hiring
skilled teaching staff, etc. The remotenessfromthelarge
cities has also a negative impact on the teaching, which
is considerably less effective than in the mainstream
schools.

Homes for temporary placement

of minors and juveniles

A total of five homes for temporary placement of
minorsand juveniles(HTPMJ) existin Bulgaria- in Sofia,
Plovdiv, Varna, Burgas and Gorna Oryahovitsa. These
report directly to the Ministry of Interior and are used
for the placement of children who have beeninvolvedin
anti-socia acts, children without a domicile, vagrant or
beggar children, as well as children who have left with-
out permission compul sory education or involuntary treat-
ment facilities.

Although the stay at these homes is not of a puni-
tive character, in essence it is a deprivation of liberty,
asin these homesthe children are deprived of the right
to free movement. According to the Juvenile Delin-
quency Act, the duration of the stay in the homesis up
to 15 days and is ordered by a prosecutor. In excep-
tional cases it may be extended to two months. The
statistics indicate that no more than 35 minors and ju-
veniles are detained at the homes for up to 15 days
every year. This stay has the character of police de-
tention, the initiative is most often of the inspectors at
the Children’s Pedagogical Officesor other police bod-
ies, and the prosecutor’s decree that confirms the re-

quest for detention is issued without a study of the ne-
cessity for such detention. In one of the most severe
violations of the international laws that guarantee per-
sonal liberty, the law does not stipulate an opportunity
for appeal of these detentionsin court. This practically
allows the children to be detained for up to two months
without judicial control.

9. Protection
from._Discrimination

The case law with regard to the Protection from Dis-
crimination Act (PADA) continued to evolve in 2007.
The courts issued at least 40 judiciary acts (decisions
and rulings) on cases of discrimination of different types,
including disability (physical and mental), gender, ethnic
origin, age, sexual orientation, social status, religion, po-
litical convictions, personal status (including domicile),
etc. Despite some just and reasonable decisions, the case
law is till very diverse and non-homogenous, plagued
by many deficiencies and errors of growth.

Disability

In March, 2007 the Pazardzhik District Court issued
aruling against a private company, Optima Group Ltd.
The company manages the public pool in the city and its
staff prevented a group of people with mental disabili-
ties from entering the pool, saying they would “scare”
the other clients. The court held that this constitutes di-
rect discrimination on the basi s of ahealth condition and
adjudicated that a compensation for non-material dam-
ages (humiliation, anxiety, afeeling of isolation) be paid
to the plaintiffs. The compensation is in the amount of
BGN 200 (100 Euro) for each of the seven plaintiffs. It
should be noted that the court ruled on reasonable
grounds. It held that the non-material damages to the
plaintiffs were proven on the basis of - apart from wit-
ness testimonies - its “personal impressions based on
the normal everyday logic about the [situation] they ex-
perienced and the consequences thereof that have re-
flected on their dignity, self-confidence and feeling of
being complete persons.” Thisnon-formalistic, adequate
approach of the court deserves praise, as it provides ef-
fective and not theoretical and illusory protection and
becauseit isan exception from the usua rigidly scholas-
tic approach of Bulgarian judgesto proving non-material
damagesarising fromillega actsof humiliation. Theusua
formalistic approach which disregards the non-material
damages - even when the latter are inevitable due to the
extremely humiliating character of theillegal treatment -
unlessspecifically and explicitly proven by formal means,
has been criticized by the European Court of Human
Rightsin applications against Bulgaria. The application
wasfiled with the support of an association in the public
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benefit, Chovekolyubie [Empathy] - Pazardzhik, which
provides educational and rehabilitation services in the
field of mental health.

In May 2007, the Sofia District Court ruled against
the Ministry of Education and Science (MES) in alaw-
suit for direct discrimination against children with dis-
abilitiesand specia educational needs. The occasionwas
the MES omission to provide a supportive environment
for the integrated education of these children, aswell as
to secure the funding necessary for the creation of such
environment. The court ruled that MES must put an end
to its omission of providing a supportive environment,
and to abstain from such violations in the future. The
court, however, dismissed the claim to have MES put an
end to its omission with regard to the provision of the
necessary funding for the creation of a supportive envi-
ronment. The court, on the grounds of the division of
power, held that “it is beyond the legal competences of
the civil court to oblige any state body to implement the
powersassigned to it by normative acts’, and that “there
are no legal mechanisms of convicting a state body to
perform an action [required by law]” and “there is no
procedure for involuntary implementation of such aver-
dict”. Thisisthe main deficiency of thisdecision. Inre-
ality, the court announced that thereisno legal meansin
the country protecting the citizens against the refusal of
astate body to perform its statutory obligations—avery
weak interpretation of the law. At the same time, the
court rightly stated that “theimminent consequencefrom
failureto perform obligationsaimed at ensuring equd treat-
ment isthe violation of theright to equal treatment; there-
fore, the more unfavourable treatment is not subject to
being proved in any other way that by establishing the
unlawful omission”. The court held aso that “the abliga-
tion to provide[supportive] environment asaconditionfor
the integration, and hence for the provision of education
equal tothat availablefor the children without disabilities,
would be completed only if such environment is provided
in each and every school in the country (regardless of
whether state or municipal)”. The court thus indirectly
said that the segregation in education based on disability
is equal to discrimination — a great achievement in the
protection of the people with disabilities' right to equal
treatment. According to the court, “assuming thereverse,
i.e. that the provision of a supportive environment only
in certain schoolsissufficient, [...] would contradict each
citizen's [statutory] right to exercise his or her right to
education in a[...] school chosen by him or her, and
would restrict the choice of the children with disabilities
only to the schools in which a supportive environment
exists. On genera grounds, the latter would be a mani-
festation of more unfavourable treatment of these chil-
drenvis-avisthe children without disabilities, i.e. it would
constitute discrimination.” The lawsuit wasfiled by two
non-profit legal entities operating in public benefit.

Gender

In March 2007, the Sofia District Court ruled that
gender-based admission quotas for the major in Theol-
ogy at the Sofia University constitute direct discrimina-
tion, as they deprive the representatives of one of the
sexes of admission as students, despite their better test
results vis-a-vis the representatives of the other sex and
only on the grounds of their sex. The court held that
applicants from one of the sexes, who have received
higher marks at the tests, have not been admitted to the
university as the quota for the respective sex had been
reached. At the same time, applicants from the opposite
sex, who have received lower test marks, were admit-
ted. The court held that the right to equal access to the
educational institutions means not only access to the
application procedure regardless of sex, but also admis-
sion regardless of sex. Insofar as the Sofia University
invoked the exclusion stipulated by PADA with regard
to measures to ensure gender balance in the universi-
ties, the court held that a specific need of such a mea
sure must be proven —which the university failed to do.
This ruling is a very good example of practical imple-
mentation of theimportant principleof proportionality in
deciding cases in which human rights are at stake. The
court ruled that the Sofia University put an end to the
use of admission quotas, and the MES — to stop propos-
ing such quotas. The lawsuit was filed by a non-profit
legal entity operating in public benefit.

In May 2007, however, another composition of the
same court ruled differently on an identical case for the
major in Law at SofiaUniversity. The court held that the
guotas are “necessary” measures in reaching a gender
bal ance between the students, although it acknowledged
that “the division by quota has hindered the admission of
women who have received higher admission grade-point
average than the minimal for the men”. In this case, the
court did not apply the principle of proportionality and
did not study the alternative ways of reaching the de-
sired balance — which is a significant deficiency of the
decision. The court also demonstrated a lack of under-
standing of the essence of direct discrimination, ruling
that the more unfavourable treatment isnot in itself dis-
crimination. This interpretation directly contradicts the
definition of direct discrimination, according to which a
more unfavourable treatment based on protected at-
tributesisalwaysillegal discrimination, exceptinthevery
few cases listed explicitly in the PADA.

Ethnic origin

In January 2007, the SofiaDistrict Court ruled against
the SofiaElectricity Distribution Company for installing
an electric meter box at inaccessible height, thus pre-
venting the Romaplaintiff from visually controlling the
electric meter readings. The court held it established that
the plaintiff did not owe the unjustly cal culated amounts
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for electricity that he had not used. The decision is re-
markable, both in terms of this unusual form of protec-
tion and with regard to some aspects of the anti-dis-
crimination law stipulations.

In November 2007, the Supreme Court of Cassation
(SCoC) confirmed a decision of the Plovdiv Regional
Court. The decision of the latter was against the Plovdiv
Electricity Distribution Company, on acasein which the
court held direct ethnic discrimination against Romacom-
prised of achaotic electricity supply regime for aperiod
of three years, despite the fact that they were paying
their bills. SCoC justly increased from BGN 3,000 (1,500
Euro) to BGN 5,000 (2,500 Euro) the compensation
awarded by the district court.

The courts also ruled against suppliers of other pub-
lic services, such as cafeterias, restaurants and swim-
ming pools, deciding that denial of access to such ser-
vicesto Roma constitutes direct discrimination.

In 2007, different compositions of the Sofia District
Court ruled on threelawsuitsfiled by the CitizensAgainst
Hatred Coalition on Volen Siderov’s extreme anti-mi-
nority hate speech. The three rulings are an example of
cowardice, arbitrary denials to enforce the law against
racial abuse and inducement to racia hatred. All three
rulingsdismissed the claimsof the plaintiffs—individuals
of Wallachian, Turkish and Macedonian ethnicity —with
badly formulated formal grounds and restrictive inter-
pretations contradicting the letter and spirit of the Pro-
tection Against Discrimination Act. In an unreasonable
and formalistic manner, thejudges held that: theinfringe-
ment of the plaintiffs' personal dignity was not proven,
regardless of the extremely humiliating content of
Siderov’ sstatements about minorities; inducement todis-
crimination could not be held as the addressees of
Siderov’s statements were not established (although the
PADA does not require identification of the specific ob-
jects of inducement in order to prove it has occurred),
regardless of the evidencethat the statementswere made
to television and other wide audiences which makesim-
possible the personal identification of the people who
have accepted them but pretty much ensures that alarge
number of people have accepted them; it was not proven
that Siderov could influence his audience, despite the
evidence of the mediaand other public dissemination of
his statements, and despite the well-known fact that
Siderov isaninfluential political leader and amember of
parliament with considerabl e access to the media; docu-
ments originating from public bodies, such asthe Coun-
cil for Electronic Media, were considered unfit as evi-
dence; it was impossible to make a conclusion on the
overall idea behind the statements of the defendant, as
only partial quotations were presented, etc. Some of the
judges' findings directly contradict the PADA and/or
common sense: it was not proven that Siderov’s purpose
wasto humiliatethe plaintiffs, despitethelega definition

of abuse, which explicitly statesthat humiliation asare-
sult, regardless of whether therewasintent, is sufficient;
it was not Siderov’s aim to induce negative attitude to
the minorities, he spoke against people from other coun-
tries and against the minorities, therefore there was no
abuse and inducement against the unmentioned minori-
ties; the minority origin of the plaintiffswas not proven,
despite witness testimonies to that end. Overal, the rul-
ings on Volen Siderov’s hate speech were very weak,
except for the first one, which wasin favour of the Citi-
zens Against Hatred Coalition. In this case, the court
boldly ruled that hate speech is aviolation of publicin-
terest.

In June 2007, the Sofia City Court (SCC) confirmed
an unprecedented decision of the Sofia District Court in
whichthe court had ruled against Bulgaria s Prosecutor’s
Officefor racial discrimination against a Roma demon-
strated by a prosecutor in the performance of his magis-
trate duties. The SCC held that dispositions issued by
the prosecutor, containing insulting words about the Roma,
are an indication of dlighting and different treatment of
this community. The SCC ruled that “every person of
Bulgarian, Roma or other ethnic origin has the right to
be treated by everyone, including by officials, without
restrictions, [...], with due respect to [his] person.” In
essence, the Prosecutor’s Office was convicted of anti-
Roma officia hate speech by a magistrate. The plaintiff
is a Roma whose brother died in an accident; the dis-
crimination occurred during theinvestigation of hisdesth.

Sexual orientation

In May 2007, the Sofia District Court refused to
recognise discrimination in a lawsuit filed by a femae
inmate against the Prosecutor’s Office for the dismissal
of her application for release on parole, motivated ex-
plicitly with her “homosexua orientation”. The court’s
decisionisunjustified, asit dismissed the discrimination,
albeit acknowledging that the prosecutor’s grounds in-
cluded the plaintiff’s sexual orientation and that she has
been working “willing and responsibly” whilein prison,
i.e. she meets the statutory requirements for release on
parole. The court demonstrated a lack of understanding
of direct discrimination—namely, that unlikeindirect dis-
crimination, it excludesin principlethe possibility of jus-
tifying different treatment — and mixed it up with indi-
rect discrimination. In contradiction to PADA, the court
ruled that when different treatment is objectively justi-
fied, it doesnot congtitute discrimination. Althoughit gave
some correct interpretations of the principle of transfer-
ring the burden of proof, the court showed only partial
understanding of thisand applied it wrongly, holding that
no evidence has been presented to justify the assump-
tion that discrimination has occurred, regardless of the
fact that the prosecutor had explicitly indicated the
plaintiff’s sexual orientation as grounds for his refusal.
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Age

Different compositions of the Sofia District Court
unjustly and unlawfully denied to accept that banks' gen-
era conditions that include a maximum age of 65 as a
prerequisite for access to credit, constitute discrimina
tion. One of the judges applied a restrictive interpreta-
tion of the definition of a person affected by discrimina-
tion, holding that the plaintiff (aged over 65) was not a
victim, as he had never tried to obtain credit disregard-
ing the general conditionsthat exclude him. Inan unrea-
sonable and unjust manner, the judge ruled that “the pre-
liminary general restriction of the circle of potential re-
cipients of [...] goods and services is not discrimina-
tion”. Unfortunately, the Sofia City Court confirmed this
decision on the same grounds.

General deficiencies

and qualities of case law

Some judges demonstrated a lack of understanding
of the PADA's scope of application. They either inter-
preted the sample prohibitions of specific acts of dis-
crimination — aimed to illustrate the content of the gen-
era prohibition of discrimination—as exhaustive and not
covering any actions beyond those explicitly stated; or
interpreted the key areasin which these illustrative pro-
hibitions are foreseen as the only areas in which PADA
isapplied.

Some judges, for example from the Sofia District
Court, demonstrated a lack of understanding of indirect
discrimination, accepting that direct discrimination acts
constituteindirect discrimination. Thelack of understand-
ing isfocused on the “ seeming neutrality” of the respec-
tive practice. Seeming neutrality isincorrectly interpreted
as alack of officially stated racist grounds for different
treatment and not as equality of treatment without re-
spect to protected attributes, which however results in
disproportiona effectson, or exclusion of, some groups.
Thejudgesthusdemonstrated their incorrect understand-
ing of hidden direct discrimination, i.e. the more
unfavourable treatment on grounds different than the
protected attribute that is in fact the real reason.

Some judges had arigid and formalistic approach to
the context of discrimination against some groups. Dis-
regarding the well-known social redlities, they refused
to accept as evidence public facts reported by interna
tional and other specialised organisations. In one case,
the Sofia District Court refused to accept such reports
as relevant to the case, on the grounds that they had no
weight as evidence according to restrictively interpreted
obsolete rules that do not reflect the current realities and
the need for common sense in ruling on cases. Other
courts, such asthe Plovdiv Regional Court and the Sofia
District Court, accepted as publicly known and there-
forenot subject of being proven, that some neighbourhoods
are populated by Roma only — a positive example of

common sense in alowing facts of significance for a
case.

The judges a'so committed violations of the PADA.
In oneinstance, the Sofia District Court stated that non-
profit legal entities need to beregistered in public benefit
to file discrimination lawsuits on their behalf in cases
when the rights of many persons are affected. This re-
strictive interpretation isillegal, as the PADA does not
require such formal registration. To have the right to an
individual anti-discrimination lawsuit, theorganisationis
only required to work de facto in public benefit. Other
courts, however, ruled in consistency with the PADA
and allowed and adjudicated on lawsuits filed by non-
profit legal entities without regard to their formal regis-
trationin public benefit (as stipulated in Section Three of
the Non-Profit Legal EntitiesAct — NPLEA), including
foreign non-profit legal entitiesthat have no registration
in Bulgaria. In some cases the courts al so acknowledged
theright of the non-profit legal entitiesto serveasassis-
tantsinlawsuitsfiled by victimsof discrimination, in public
interest, regardiess of whether these entities were af-
fected or not.

As a whole, the judges acknowledged the right of
non-profit legal entities in public interest and of trade
unionstoinitiate on their behalf lawsuits against discrimi-
nation of multiple persons, when the entities have no
specific interest in this or when no specific victim has
been established.

In violation of the PADA, the Sofia District Court
deniedin acasetheright of non-profit legal entitiesto be
congtituted as an interested party in anti-discrimination
proceedings. The court held that only victims can be
constituted inthiscapacity. Thisillegal interpretation re-
stricts the human rights organisations' access to law-
suitsand isadirect violation of theletter and the spirit of
the PADA.

On several occasions the Sofia courts held that the
court as an ingtitution cannot oblige a defendant in an
anti-discrimination lawsuit to perform specific actions
when it is established that his inaction constitutes dis-
crimination. Such an interpretation restricts the scope of
the possible protection, in contradiction with the explicit
purpose of the PADA to make the protection effective.

Some judges demonstrated a lack of understanding
of the important principles of transferring the burden of
proof in anti-discrimination cases. In aninstance, the Sofia
District Court ruled that this principle is inapplicable to
lawsuitsfiled not by victimsof discrimination, but by non-
profit legal entitiesin public interest. This narrow inter-
pretation restricts severely the application of the trans-
fer of burden of proof principle and contradicts directly
the purpose of the law, in the interest of the public, to
guarantee effective protection against discrimination. On
the other hand, something positive—although not directly
related to the transfer of burden of proof principle —is
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that in this case the court ruled that when the alleged
discriminationisduetoinaction, itisnot subject of being
proven; the burden is on the defendant to prove that his
actions were appropriate. Such an interpretation is in
favour of the protection against discrimination, asit makes
it easier for the party seeking protection.

Other courts also applied arbitrarily the transfer of
burden of proof principle. Some accepted that facts have
been proven that allow the assumption of discrimination
in cases when the facts proven led to an unconditional
conclusion and not merely to an assumption of discrimi-
nation. However, the Supreme Court of Cassation
(SCoC) and some other courtsruled on adequate grounds
with regard to meaning of thetransfer of burden of proof.
SCoC held that “ given the statutorily defined shift of the
burden of proof in establishing facts that could lead to
the presumption that the plaintiff has been treated in a
less favourable manner on the basis of one of the at-
tributes under Art. 4, para. 1 of the PADA, it is suffi-
cient for him to have proven the existence of factsjusti-
fying thelegal presumption.” Thisinterpretation iscom-
pletely in line with the purpose of the transfer of burden
of proof instrument — to release the party claiming dis-
crimination fromthe burden to proveit fully. Other courts,
such as the Blagoevgrad regiona and district courts,
demonstrated understanding that the transfer of burden
of proof principle requires the defendant to traverse the
factual presumption of discrimination, arisingif theplain-
tiff is able to prove facts that make such a presumption
possible. The Sofia City Court (SCC), as well as other
courts, interpreted correctly the facts that need to be
proved by the plaintiff, in order for such presumption to
occur, and namely: “The plaintiff should prove the dis-
crimination element and the presence of other equal con-
ditions for him in comparison to [another person whom
the defendant has treated in a more favourable manner]
under the same conditions.” SCC correctly held that
judgement whether the plaintiff has had asufficient num-
ber of facts proven, in order for a presumption of dis-
crimination to occur, is left to the court for every spe-
cific case. These interpretations were shared explicitly
by the Sofia District Court in another case. Some courts,
including SCC, demonstrated their understanding that the
defendant needs to refute the presumption of discrimi-
nation by full and major proof, unlike the proof required
by the plaintiff to create apresumption, whichisnot full.

On the other hand, some judges continued to rule that
the transfer of burden of proof means that the defen-
dant must prove negative facts, in order to prove his
innocence. This interpretation shows a lack of under-
standing of the transfer of burden of proof principle. The
defendant does not need to prove negative facts but to
prove the existence of a legal reason for treating the
plaintiff in a more unfavourable way; such reason may
not have anything to do with the gender, age, disability,

sexual orientation, religion or ethnic origin of the person.
Thisisthe only way for the defendant to refutethe court’s
presumption that the more unfavourabl e treatment isdue
to one or more of these protected attributes and that
discrimination has occurred. Should the defendant be
unable to prove the existence of such a legal reason,
under the transfer of burden of proof principle the dis-
crimination would be established only on the basis of the
presumption provoked by the plaintiff. Some courts, such
as the Blagoevgrad and Sofia district courts, demon-
strated correct understanding of this.

Degspite the errors made by some judges in the inter-
pretation and the application of the transfer of burden of
proof principle, which are normal in the course of the
development of thisnew legal ingtitute, it should be noted
that the judges are consistent in paying attention to this
institute and discussing it in their rulings; instead of dis-
regarding it, they correctly perceive and treat it asasig-
nificant element of the anti-discrimination protection.

One good aspect is that the courts consistently ac-
knowledged theemployers' responsibility for actsof dis-
crimination by employees, even when the employer has
not ordered such an act and regardless of the position of
the person performing such acts.

Another good aspect is that the courts consistently
interpreted the PADA as special legidation compared to
the laws that regulate the different areas in which dis-
crimination is manifested. What this means is that they
recognize the supremacy of the PADA in comparison to
other laws, i.e. it is replacing these laws and is applied
when these other laws contradict it. # This is good be-
cause the PADA contains the most adequate norms with
regard to protection from discrimination, whilethe other
lawsthat generally regulate different areas of publiclife,
are often inconsistent with its norms, stipulate restric-
tions and even include directly or indirectly discrimina
tory texts. By recognizing PADA as a specid law, the
judges apply its more progressive texts that the more
restrictive texts of the other, contradictory genera laws,
which benefits the rights of the discriminated persons.

Unfortunately, a significant number of judges have
still not learned the PADA rule that the parties in anti-
discrimination cases are exempt from fees and charges.
A series of decisions violated this specia rule, to the
detriment of the party seeking protection against discrimi-
nation.

Some judges showed alack understanding of thein-
stitute of comparison with other personsinasimilar situ-
ation, as a central element of direct discrimination. For
example, a constitution of the Plovdiv Regional Court
refused to acknowledge discrimination inthe delivery of
electricity to two residents of a Roma neighbourhood.

27 As per the lex specialisderogat legi generali principle (the special
act repealsthe general one).
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The court ruled that they are not subject to protection
fromdiscrimination, asthey werein default on their con-
tractswith the e ectricity distribution company. The court
never made acomparison between the treatment of these
two persons in default and the treatment of other resi-
dents, dsoindefault, living in non-Romaneighbourhoods.
The lack of such comparative analysis makes the re-
fusal to acknowledge discrimination arbitrary.

Another weakness of case law was that the Supreme
Administrative Court (SAC), aswell assome other courts,
demonstrated incorrect understanding of its powers un-
der the PADA in judging the necessity of employers re-
quirements with regard to the hiring of staff. On a com-
plaint for direct discrimination in access to work, SAC
ruled that the job description could not be subject to veri-
fication by court. In reality, the PADA requires the court
to determine whether the requirements of the employer
arereally necessary, for the purposes of establishing both
direct andindirect discrimination. Inthefirst case, thejudge-
ment on the necessity of the requirements shows whether
these requirements are the real legal reason for the more
unfavourable treatment — in which case there is no direct
discrimination — or whether they arejust pretext that cov-
ers the real reason — one of the protected attributes — in
which case there is discrimination. In the second case,
the presence of necessity for a neutral, from the point of
view of the protected attributes, requirement that reflects
disproportionally worse on some groups defined by pro-
tected attribute, depends on whether the disproportion is
objectively justified or whether it constitutes indirect dis-
crimination asaviolation of thelaw. Therefore, the court’s
refusal to review the issue of employers' requirementsin
effect bars the road towards protection from both direct
and indirect discrimination.

On the other hand, the Sofia District Court demon-
strated in an instance understanding of the significance
of the specific necessity of undertaking measures that
discredit persons or groups on the basis of protected at-
tributes. The court analysed this necessity and estab-
lished presence of discrimination, as it found that there
was no real necessity. The court correctly ruled that the
necessity needs to be proved by the defendant, and that
failure to do so would mean that the discrimination is
established only on the basis of the unproven necessity
of the discrediting measures.

Overadl, the case law was marked by both deficien-
cies and adequate decisions. It still hasalong way to go
before al errors are eliminated and optimal application
of the PADA is achieved.

The citizens are also far from understanding the
PADA and its stipulationsto asufficient extent. They do
not differentiate between discrimination as a term and
other violations of the law or deficiencies. Most of the
lawsuits were not filed individually by citizens but with
the support or on behalf of human rights organisations or

community service organisations. No lawsuit has been
filed by, or with the assistance of, atrade union — a seri-
ous deficiency of the trade unions. Inadequate under-
standing of the PADA stipulations marks the few law-
suitsfiled by individual citizens. First of all, the citizens
do not understand the main element of discrimination —
the comparison to someone elsein asimilar situation —
and the related key issue of the protected attribute as a
reason for worse treatment and a mgjor difference be-
tween the victim and the other person in asimilar situa-
tion used for comparison. Another thing that the citizens
find difficult to fathom is the meaning of protected at-
tribute under the PADA. For example, some of them
complain from discrimination because transport prices
for their destination are higher — something that is very
far from the purpose of the law, which is to counter the
system models of exclusion and suppression of people
on deeply personal grounds, such asgender, race, sexual
orientation, age, religion or disability. Adeguate public
understanding of the PADA and its capability to effect
public change is to develop in the years to come.

10. Right to Asylum,
Freedom. of Movement

For 13 yearsthe BHC has been monitoring theimple-
mentation of the right to asylum and state policy and
practicein thisfield. Thefocus on thisright isdueto its
special status as a fundamental human right regulated
and protected by Art. 27, para 2 of the Constitution of
the Republic of Bulgaria. According to the Constitution,
the Bulgarian state assumes as a mgjor responsibility
the obligation to provide protection to foreigners perse-
cuted for their beliefs or their activity in defence of in-
ternationally recognised rightsand freedoms. On the other
hand, the foreigners — as non-citizens — are subject to a
seriesof limitationsin exercising their rightsand arethere-
fore aways in a more vulnerable situation that the citi-
zens in terms of the scope and the protection of their
rights. Combined, these circumstances define the inter-
est and the attention to thiscircle of rightsand legal sub-
jects and the monitoring of the state protection mecha
nisms, as well as the organisation of methods for the
provision of independent legal protection to those seek-
ing protection, the refugees and the foreignerswho have
been awarded humanitarian status.

Since the main group of persons under monitoringis
by definition comprised of foreigners, the general na
tional legal regime for the foreigners is also having an
effect on the opportunities for these people to exercise
their personal rights. The years of monitoring this re-
gime provided undeniable proof that it suffers from a
restrictive and discriminatory approach to the regulation
of rights and the legal means of their protection. This
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created a need for review and analysis not only of the
problems in the context of the migration issues and pro-
cesses, but also of the national immigration policy and
the restrictions to which the foreigners who are not citi-
zens of the European Union are subjected. This need
was furthermore justified by the complete submission of
the Bulgarian policy in every aspect to harmonize the
nationa |egidation with the Community’snorms, rulesand
practices. This has resulted in a progressive strengthen-
ing of state control on the cross-border movement of
peopleandinrestrictingimmigrants’ accessto the labour
market. The monitoring in this field indicated a strong
misbalance between the need of such control and the
limitsof itspractical implementation and exercising which
restricts not only refugees access to the protection they
seek but in more general terms imposes restrictions on
theright to free movement and choice of domicile of each
person. The trend towards making these restrictions a
national policy and practice in detriment to the human
rights of the migrants — immigrants and emigrants — re-
sulted in the expansion of the BHC activitiesto cover the
field of migrationin Bulgaria.

In 2007 the right to asylum in Bulgaria was deter-
mined by the above-mentioned immigration control and
border protection measures, a task assigned to Bulgaria
as a priority in the performance of its duties as external
border of the European Union. Thisiswhy the accessto
the country’s territory for foreigners seeking protection
from persecution and restriction of their fundamental rights
was seriously hindered. Despite this, the measures aimed
at guaranteeing access to the territory and to a proce-
dure for the awarding of status and the provision of pro-
tection, which the BHC and the other non-governmental
organisations working in this field developed and which
introduced in practice jointly with the state refugee au-
thorities, generated positiveresults. For thefirst timesince
2002, the number of foreigners seeking protection who
have been granted access to the territory and to proce-
dure, has grown compared to previous years that were
marked by a steady and dramatic decrease. In 2007, 975
persons from 44 countries sought asylum in Bulgaria,
compared to 639 persons from 29 countriesin 2006, 822
persons from 38 countries in 2005, and 1,127 persons
from 42 countries in 2004. This means that the number
of persons who were given access to territory and pro-
tection has grown by 52% over 2006.

Bulgaria's accession to the European Union and the
introduction of statutory mechanismsfor the implementa-
tion of the acquis communautaire in the field of asylum
required a dynamic legidative process. Despite the seri-
ousamendmentsto the Asylum and RefugeesAct in 2006,
aproposal for new and significant amendmentsand supple-
ments to the existing texts was made in 2007. The most
important changeincluded the introduction as starting and
covering amost all cases of the procedure for determining

the country responsiblefor examining asylum applications
under Council Regulation (EC) No 343/2003 and Com-
mission Regulation 1560/2003, more popularly known as
Dublin |l proceedings. Thisresulted in asignificant exten-
sion of thetime in which the asylum seekers get accessto
the procedure on the essence of their asylum application
within the deadlines stipulated by the above-mentioned
European regulations. Overal, this induced a significant
increase in the deadlines for the whole procedure, which
inany caseisnot in the interest of the asylum seekers, as
it extends the time in which they get a find decison on
their statusin Bulgaria and postpones the achievement of
more sustainable solutions, such as integration, resettle-
ment or voluntary repatriation. Another problem arising
from the extended fina solution deadlines is the depen-
dence and the indtitutionalization that the asylum seekers
develop and which hindersthe success of their subsequent
integrationin society.

The amendments and supplements to the Asylum and
Refugees Act, adopted on June 14, 2007, introduced the
following normsto the existing texts:

- Art. 8, para. 2-8, Art. 9, para. 2-5 and Art. 13, para.
1 and 2 transposed provisions of Directive 2004/83/
EC n the minimum standards for the qualification
and status of third country nationals or stateless
persons as refugees or as persons who otherwise
need international protection and the content of the
protection granted;

- Theprocedura Directive 2005/85/EC wasreflected
in Art. 6, 13, para. 1, items 8, 9, 10, 13 and 14 and
para. 2, Art. 40, 41, 42, 43, 61, 62, 63, 633, 68, Art.
72, para. 1, items 2-3 and Art. 77 — 83 of the Act;

- Amendmentsfor transposing Directive 2006/83/EC
on family reunion were effected in Art. 34, Art. 3-7
and Art. 39g;

- The provisions of Directive 2001/55/EC on tempo-
rary protection were reflected in Art. 2, para. 2,
Art. 11 and Art. 39 of the Act;

- Directive 2003/9/EC on laying down minimum stan-
dardsfor the reception of asylum seekerswastrans-
posed in Art. 29, Art. 30a, Art. 32, 33, 80, 81 and
Art. 82 of the Act.

The BHC lobbied and achieved the withdrawal of
some questionabletextsin the proposed amendmentsand
supplements to the act. Fore example, the proposed text
of Art. 4, para. 4 and Art. 67, para. 3 violated the prin-
cipleof “prohibition of return” as stipulated by Art. 33 of
the UN Convention relating to the Status of Refugees of
1951, as well as the expansion of the exclusion clause
under Art. 1c of the same Convention in the proposed
text of Art. 15, para. 5. Thetext of Art. 92, which signifi-
cantly restricted asylum seekers’ right to free tria, in
contradiction to the cautio judicatum solvi principle, is
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still acause of concern. Asawhole, the law did not intro-
duceall provisionsof the above-mentioned European acts;
instead, it was chosen that a genera referral norm be
introduced in 81aof the Supplementary Provisions of the
act. This approach is somewhat dubious in terms of its
legal relevance and correctness.

With regard to the delay of the procedure, due to the
Dublin proceedings, the statefound it almost impossibleto
meet the need of places for the accommodation of newly
arriving asylum seekers. An additional hindrance was cre-
ated by the till not completely terminated practice of reg-
istering second asylum applications. For thisreason, in or-
der to meet their obligation not to return asylum seekersto
the countries they are fleeing, the Border Police bodies —
who are statutorily allowed to detain foreigners breaching
theborder and without identity documentsfor only 24 hours
— began to refer the asylum seekers to the Special Home
for Temporary Accommodation of Foreigners (SHTAF)
in Busmantsi. It functions as an administrative police de-
tention for illega aiens prior to their deportation and isin
the jurisdiction of another police body, the Migration Di-
rectorate of the National Police Service of the Ministry of
Interior. Thisrequired the creation of mechanismsto guar-
antee that the asylum seeking foreigners transferred from
the border will not be deported but will get accesstoregis-
tration of their asylum and rel ease applications and will be
accommodated in refugee registration and accommoda-
tion centers (RACs). For this reason, apart from monitor-
ing the detention facilities at the borders, it became neces-
sary to sign an agreement with the Migration Directorate,
in order to guarantee asylum seekers accommodated in
SHTAF the right to access to procedure.

The refugee procedure was applied without any signifi-
cant difference in comparison to the practices and ap-
proaches of previous years. As awhole, it was consistent
with the law. The administration’s refusal to sart recording
by technical means of the interviews of asylum seekersre-
mained a mgjor issue. Apart from serving as a guarantee
for an objective and comprehensive procedure, this would
help reduce, and to a great extent prevent, corruption and
subjectivisminmaking thedecisions. It should be noted that
the persistent refusal to introduce recording by technical
meansasaguarantee againg corruption and unconscientious
performance of officid duties, is a cause for certain doubt
with regard to the administration’s willingness to effect a
positive change. On the other hand, the monitoring by BHC
lawyersof dl proceduresheld by the State Agency for Refu-
geesprovidesan opportunity to closely track theadministra:
tive practices and provide recommendations for the elimi-
nation of the deficiencies established. The refugee status
awarding rating remains low, amere 1.3% or 13 out of 975
new asylum seekers. 322 were granted humanitarian sta-
tus, which is 33%, making the awarding rating 34.3% of a
total of 975 applications submitted in 2007. Overdl, it was
higher than the 13.9% in 2006.

The freedom of movement, established in Art. 13 of
the Universal Declaration of Human Rights, and Art. 12
of the International Covenant on Civil and Political Rights,
is every person’s right to move freely and to choose a
domicile within the boundaries of any country, aswell as
theright to leave hig’her country and to freely returntoit.
In the national legislation, thisright is guaranteed in Art.
35inrelation with Art. 27, para. 1 and Art. 26, para. 2 of
the Constitution. Asin previous years, in 2007 one of the
main problems with regard to human rights was the way
the Migration Directorate of the Ministry of Interior con-
ducts the deportation procedures of illegal aiens. The
average duration of the involuntary stay (detention by
administrative procedure) at the special homesfor invol-
untary accommodation of foreignersvaries between three
and six months; however, the special home in Busmantsi
is currently occupied by some foreigners whose police
detention has continued for over 24 months. The most
dramatic cases of long-term detention also demonstrated
apparent inaction on behalf of both state services, while
the foreigners continue to be deprived of their right to
liberty and freedom of movement, in violation of Art. 5f
of the European Convention on Human Rights. The court
continued to repeal involuntary placement orders on the
grounds of continuous detention. In 2007, the court re-
pealed the involuntary placement of Abdul Hakim
Mohamed Zeituni, without citizenship (administrative case
1 2189/07 of the Supreme Administrative Court), of
Nguen Van Than, citizen of Vietnam (administrative case
1 11896 of the Supreme Administrative Court), of
ObaidulaHairhua, citizen of Afghanistan (administrative
case 1 6122/07 of the Supreme Administrative Court).

Theinterpretation and the gpplication by theimmigration
police of the provision of Art. 26, para. 2 of the Foreigners
Act was another problem with regard to migrants human
rightsin 2007. Under thistext, extension of along-term stay
permission is denied to foreigners who have spent less than
6 monthsand 1 day in the country during the previous year.
Asof January 1 2007, thisprovision should not beapplied to
foreigners married to Bulgarian citizens, insofar as mem-
bers of the family of citizens of the European Union they
are subject to the provisions of the specia Entry and Leave
of the Republic of Bulgariaby Citizensof theEU and Mem-
bers of Their Families Act. Therefore, the rule under Art.
24, para. 3 of this act should be gpplied to them, i.e. in case
of absence from the country for more than two consecutive
years. Nevertheless, the bodies of the Migration Director-
ate continued to apply theold provisionsfor foreign spouses
of Bulgarian citizens who are not EU citizens. Thisis an
openly discriminatory approach which, apart from aviola:
tion of the nationd legidation, aso condtitutesaviolation of
Art. 8, para. 1 of the European Convention on Human Rights,
insofar asitisinadmissibleinfringement of theseforeigners
privacy and family lifeand aseparation of familiesthat have
existed for years.
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In 2007, the European Court of Human Rights in
Strasbourg ruled in adecision against Bulgariafor avio-
lation of theright to privacy and family life of aforeigner
whose residence permit has been revoked and who has
been ordered to leave the country. On January 11, 2007,
the Court announced its decision on Musa and Others
v. Bulgaria. Initsruling, the Court once again criticized
the impossibility foreigners whose residence permit has
been revoked under the Foreigners in the Republic of
BulgariaAct on the grounds of being athreat to national
security, to appeal this decision to the courts. In the spe-
cific case, the Bulgarian courts had refused to review
the complaint and had dismissed it in 2001 as inadmis-
sible. The Court pointed out that although it had already
ruled that such a practice is inconsistent with the stan-
dards of the Convention, the Supreme Administrative
Court did not bring its practice in compliance with the
ruling until 2003. Therefore, in 2001 judiciary control over
the order for the revocation of the residence permit of
the plaintiff was not possible. For this reason, the Court
found aviolation of the Convention.

11. Discrimination of People
with Mental Disorders.in lnstitutions

In 2007 the Menta Health Programme, which wasini-
tiated in 2005 asajoint initiative of the BHC and the Men-
tal Disability Advocacy Center (MDAC) in Budapest, con-
tinued to work under the project Litigation on Behalf of
People with Mental Disabilities. During the year, the
programme found many unsolved problems in the area of
the rights of ingtitutionalized persons with mental illness
and developmentd disabilities. Asin previousyears, in 2007
the main political documents that were to be implemented
included theMentd Health Policy anditsAction Plan 2004-
2012 (both adopted in 2004).

The declared will to develop mental health strategies
and policies, theinclusionin these policies, strategiesand
actions plans of globally recognized models for the pro-
tection of the rights of people with mental disorders and
severe developmental disabilities did not produce the de-
sired results. Worldwide, the efforts to protect this group
are concentrated on creating alternatives to the existing
stigmatizing institutional models. For another consecutive
year, a great discrepancy between declared intentions
and actud efforts occurred in Bulgaria. As a naturd re-
sult of this, the situation of peoplein ingtitutions, such as
homes for adults with mental disorders and homes for
adults with developmental disabilities, not only did not
change, but even worsened to some extent. Efforts to
deinstitutionalize peoplewith disabilitiesare sporadic and
do not result in significant changes. One of the possible
reasons for thisis the lack of understanding of the need
of proactive efforts in this respect and the lack of re-

spect to the rights of the people with severe disabilities.
Thelack of coordination between the executive power
at central level and that at local level is critical. The mu-
nicipalities, the mayors, the municipal councillorsand the
regiona governments rarely have adequate understanding
of the severity of the problem and the need for systematic
effortsto solveit. The preference at local level isto have
the people with severe disabilitiesin isolation, invisible to
the public. Thisattitude hasdifferent manifestationsindif-
ferent communities but asawholeleadsto the same result
— huge barriers before the people who have assumed the
heavy burden of providing services to the people with se-
vere disabilitiesin the community (most often in the form
of protected homes). Exercisng economic pressure and
putting in unfavourable position the organisations under-
taking actions to provide protected homes are the softer
methodsof hindering thedeingtitutionalisation process. Such
a case occurred in Varna, where a protected home was
put at risk of closure dueto the economic requirementsthe
Municipality imposed onthe organisation, alack of under-
standing of the activity and the service and a lack of ad-
equate support. The direct blocking of the efforts of per-
sons and organisations trying to provide such service is
another phenomenon that occurs often. For example, the
BHC was addressed by awoman who had given her house
in the vicinity of Gabrovo to a non-governmental
organisation, for the purposes of a protected home for
people with mental disorders. Not only was not the idea
backed by the local government but it tried to boycott it
openly in any way possible. The opposition varied from
refusal to submit for review the proposal for the establish-
ment of the protected home as asocia service, to protests
and collection of signatures against the organization and
the people with disabilities organized by the mayor. Given
this problem, aletter was sent to the Council of Ministers
with arequest for thetermination of the discrimination prac-
ticesand for support to theidea. Initsreply, the Council of
Ministers did not provide any specific guidelines for the
resolution of the problem. On the contrary, the Council of
Ministers found no grounds to question the results from
the reguests sent to the respective municipa authorities.
Theletter quoted an opinion, according to which “the new
social services requested for 2007 were a priority and ex-
isted in asufficient number®, which iswhy adecision was
made to have the “protected house” service apply for the
2008 or 2009 budget year”. At the same time, CoM ac-
cepts without any criticism and even replicates an opinion
of the mayor of Gabrovo which states: “ ... notes that there
are public attitudes that are not subject to regulation in any
way and one of these isthe negative attitude of the people
to persons with mental disabilities’. By the end of 2007,
despite the efforts of the non-governmental organisations

% |n 2007, thismunicipality did not create any new service for people
with mental illness or developmental disabilities.
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involved, the creation of a protected home was not even
brought up for review. Thiscaseillustrates clearly thelack
of political will to solve the problems faced by the people
with mental disabilities, especially at locd level, aswell as
the helplessness of the central government to apply in prac-
tice the policies and action plansit has adopted.

To make the picture of the deinstitutionalisation pro-
cess even clearer, al we need to do isindicate one of the
very few examples of protected homes that were cre-
ated over the past year. The “protected home” service
was created at the largest psychiatric hospital in Bul-
garia, named after Dr. Georgi Kisyov, in Radnevo. The
housing iswithin the hospital and has 100 beds.

Last but not |east, it should be noted that until now the
protected home service is available to people in arela
tively better condition. The serviceispractically inacces-
sible for people with lasting and severe mental and intel-
lectual disabilities.

Many of the peoplein ingtitutions are deprived of their
lega capacity (placed under guardianship). Usualy, per-
sonsunder guardianship and accommodated in ingtitutions
for long periods of time usually have appointed guardians
ether relatives who are often not interested in them, or
staff of the ingtitution, which constitutes an obvious con-
flict of interest. As al people in the ingtitutions are ex-
tremely dependent on the care they get at the institution,
they have no mechanism to deal with any of the problems
they face. Even the presence of caring relatives is not a
guarantee that their interests will be protected in an ad-
equate way. Adequate health services are lacking. There
are no socia programs that could help the people in the
ingtitutions restore their social skills, some of which they
have lots not due to their illness but because their needs
are s0 severely neglected by the ingtitutions. Even when
such programs are being implemented, they are far from
sufficient and often formalistic. The practice of having
people from the ingtitutions visit cultural events or go out
for excursionsispositive. However, such opportunitiesare
not available to al persons in the ingtitutions. People in
institutions state that these events are often used to punish
those who the staff believes have not been sufficiently
obedient over agiven period of time. They are barred from
participating in such events.

During sitevisitsto social institutions outsidethe com-
munity, the BHC researchers encountered many com-
plaintsof punishment imposed by staff for behaviour un-
desirable by staff. Apart from deprivation of social op-
portunities, involuntary heavy labour, physical punishment
and humiliating treatment are al so used. Such punishment
is also applied to people who have left the institutions
without permission.

In 2007 BHC wasinformed by many peoplewith dis-
abilities and their relatives about violence exercised at
socid institutions and psychiatric hospitals. The victims
are dependent on the perpetrators and fear future abuse,

which poses a great problem to the effective protection
of these people. Thelack of effective investigation of the
much more grave cases that have resulted in death, the
depreciation of the sufferings of peoplewith mental prob-
lems, make the fears of these people and their relatives
very adequate to the reality.

In 2007 BHC did not observe any change in the atti-
tude of the prosecution, investigation and courts to the
protection of the right to life of the people in institutions
and medical facilities. No progress was seen with regard
to the effective investigation of death cases. Terms such
as death caused by negligence of duties on behalf of the
staff of institution and/or due to insufficient staff are till
not recognized as reasons to solicit responsibility. For
example, in early 2007 one of the women at the socia
homefor adultswith developmental disabilitiesin Radovsti
left the home under unclear circumstances. The home's
administration did not inform her relativesfor severa days.
In the end, when they were finally notified and thanks to
their proactiveness and insistence, a search was effected
and the woman was found dead. According to the rela-
tives, there is ample evidence that the victim was medi-
cally neglected and abused, including sexually, when she
was alive. The lack of care for the victim resulted in her
freezing to death. However, all this was insufficient for
the prosecutor’s office to see that a crime had been com-
mitted against the victim and the case was closed with-
out an effective investigation.

The people with mental disabilities often fall victim to
various types of property fraud and abuse. Some of them
areplaced under judicia disability and sentto asocial ingti-
tution outside the community by relatives, with the clear
purpose of robbing them. In other cases, smilar abuse is
performed by different persons against people with men-
tal disabilitiesfacingacrisis, with theformer taking advan-
tage of the placement of the latter in a psychiatric facility
by court order. Usually, such cases cannot reach the
prosecutor’s office due to the victims' inability to initiate
adequate actions to protect themselves or due to their de-
pendence on the perpetrators of the fraud.

No programmes for the delivery of services to psy-
chiatric patientsin all multi-profile hospitalswere elabo-
rated, coordinated and implemented. To the contrary, the
psychiatric ward in the multi-profile hospital in Pazardzhik
was closed. The citizens were forced to seek treatment
only at the specialized hospital. Thisact of the municipal
authorities caused mass protests in the city. The citizens
of Pazardzhik collected signatures in support of their re-
quest for better care, the overcoming of the stigma and
the provision of the same treatment at the multi-profile
hospital that used to be provided until that moment. The
signatures collected were sent to the Municipality and to
theMinistry of Health. Therepliesof theinstitutions dem-
onstrated once again the lack of coordination between
the local and the central government and the lack of
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mechanisms that could ensure in areliable way that hu-
man rights and the psychic health policy are respected at
the psychiatric clinics.

The people suffering from mental illnessand placed in
psychiatric clinics are by definition deprived of effective
access to court during their stay at the psychiatric clinic.
Placement in a psychiatric clinic may be voluntary, com-
pulsory or involuntary. In al cases, the access to court is
non-existent. In case of informed consent for treatment, it
is assumed that the treatment and the stay at the psychiat-
ric clinic are voluntary. However, there are many casesin
which the so-called informed consent is obtained by ma-
nipulation, violence or other inadmissible means. Deten-
tion at a psychiatric clinic and treatment in case of ficti-
tious, null or voidable? consent of the patient is one of the
most severe violations of the right to effective court pro-
tection of people with psychic problems. Obtaining con-
sent for treatment in thisis bending the rules of the Health
Act with regard to identifying the need for treatment and
determining its duration and form.

A person detained at a psychiatric clinic as an emer-
gency case has no access to the guaranteed right to con-
tact a lawyer and/or relative, to immediately consult an-
other doctor, or to keep hisor her persona itemsand valu-
ables. For emergency psychiatric conditions, there is an
obligation to notify the court under Art. 154 of the Health
Act; however, there are no rules that guarantee access to
protection to a person admitted to apsychiatric clinicasan
emergency case. The practice indicates that such a per-
son may be detained for more than a week, subjected to
drug treatment and deprived of any opportunity to file a
complaint with a court for aviolation of his or her rights.
Thelack of adequate norms guaranteeing the rights of the
peoplein psychiatric clinicsalowsfor severearbitrariness
and abuse in psychiatric assistance. As a result, on one
hand, the rights of the individuals detained in psychiatric
clinics are violated and, on the other hand, persons who
realy need emergency assistance do not get it.

Problems with the right to access to courts are also
observed in cases of compulsory treatment. In the past
year the BHC was involved in less cases of compulsory
trestment of persons under the Health Act. At the same
time, many observations were made that confirm the
conclusions from previousyears. The court protection of
people with mental illness in cases of compulsory treat-
mentisformalisticandisrarely provided by lawyerswho
possess the knowledge of mental health issues and the
specific legal norms. What is even more worrying is that
in alarge number of cases the lawyers on such lawsuits
are not simply being formalistic in their approach to the
defence of their clients, but presume that if acompulsory

2 These terms are used in relation to the stipulations of the Obliga-
tions and Contracts Act with regard to establishing invalidity of con-
sent.

treatment procedure has beeniinitiated then the result must
be placement in clinic.

Once the court procedure for the placement of the
person for treatment is over, the opportunity to access
the courts is gone. In the cases of detention for treat-
ment in a clinic there are no rules for confidentiality of
correspondence, including for theright to have correspon-
dence, rules for signals and complaints of violence or
abuse in treatment facilities. Thislack of aregulated op-
portunity for the persons admitted for treatment in psy-
chiatric clinics results in a lack of mechanisms for the
protection of their rights and interests during their stay at
themedical facility.

In 2007, the BHC, together with the Open Society In-
gtitute Mental Hedth Initiative, Budapest, conducted moni-
toring of the servicesthat are being devel oped in the com-
munity for children and adults with mental disabilities: 19
day centres for children and adults were visited (approxi-
mately 500 clients), as well as 17 protected homes (120
clients) and two rehabilitation and socia integration cen-
tres (approximately 60 clients). The development of these
services should provide an aternative to the ingtitutiona
carefor peoplewith developmental disabilitiesand mental
illnessesand support their full integration and participation
in the Bulgarian society. Despite the fact that over the last
three years the efforts of the Bulgarian authorities and of
the European funds were targeted on these services, the
monitoring found out that they do not provide ared ater-
native to the ingtitutional care; as a concept, they do not
lead to effective deingtitutionalisation, do not meet theindi-
vidual needs of the clientsand cannot provide qudity care.
This is so because social, rehabilitation and educational
services are being developed without preliminary needs
assessment, without understanding of the desired resullt,
without the involvement of the local authorities that often
are the managers of such programs, without respect to the
opinions and the suggestions on the clients, and without
skilled staff. Inredlity, thereis no competition between the
services and the momentum of transforming this model of
careinto aningtitution isstrong. The number of servicesis
insufficient; they are availableto atill very small number
of peoplewith mental disabilitieswhilethecostsare higher,
as new and modern buildings are often built for their de-
velopment that local authorities later find impossible to
maintain. The staff are not more skilled than those at the
institutions and also demonstratesadiscriminatory attitude
to the clients.

A worrying fact is that in most protected homes the
monitoring established evidence of incidents that had re-
sulted in serious violations of clients' rights: a fire that
resulted in returning aclient to the institution; demonstra-
tive severe poisoning with neuroleptic drugs of another
client; escape and rape of a women that ended with the
complete remova — without her knowledge — of her re-
productive organs. The protected homes are not man-
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aged or inspected periodically by specidists. The day
centres confirm the discriminatory model of raising and
educating children with disabilities away from their co-
evals and from skilled staff, without any idea of integra-
tion in mainstream schools. The staff of the aternative
services are generally not aware of the current state
policy, legidation and practi cesconcerning the peoplewith
mental disabilities.

People with mental disabilities have an even lower
chance of normal life in the community because of the
lack, with a few notable exceptions, of alternative ser-
vices available to them. Outside of Sofia, there is only
one protected home and two day centresthat such people
can use.

Thelack of along-term vision and political will to de-
velop effective and well-functioning services are il the
main reasons behind the slow deinstitutionalization pro-
cess. The ministries and the agencies responsible for the
creation of services for people with mental disabilities
have no expertise, will and understanding of what com-
munity services are needed that could guarantee that the
fundamental rights of the people with mental disabilities
will be respected and that their needs will be met. An
exampleto thisend isthe homefor children and youth in
the village of Mogilino, which became famous in Sep-
tember, 2007 through the BBC documentary “Bulgaria's
Abandoned Children”. The state assumed no responsi-
bility for the deplorable conditions in this home. The de-
velopment of services for the integration of the children
was left to a group of NGOs with expertise in thisfield.
Measures for the deingtitutionaization of children with
mental disabilities by the state are not being undertaken.

12. Women’s Rights
and Gender. Discrimination

Political will for the implementation of a clear, con-
tinuous and consistent policy on women'’srightsand gen-
der equality continued to be lacking in Bulgariain 2007.
No funds were, again, alocated for such a policy in the
2007 national budget. Thisiswhy theawarenessand train-
ing campaign had to be once again initiated and managed
by the non-governmental organisations. Despite the fact
that in 2006 the Equal Opportunitiesfor Women and Men
Bill was submitted to the Nationa Assembly, itisstill un-
der review. The Bulgarian Gender Research Foundation
announced that there is a probability that the parliamen-
tary committee responsible for the review of the bill may
have started work on a new gender equality bill. This
new text, unlike the previous one, was to provide for the
creation of a specia body with the Council of Ministers
that would implement the gender equality policy. By the
end of 2007, such a bill had not been submitted to the
National Assembly.

The state policy on domestic violenceissueswasmuch
more proactive and responsible. 2007 was marked by
the Council of Europe' scampaign against violence against
women, including domestic violence. In this respect, the
Ministry of Labour and Social Policy, the coordinator of
this campaign for Bulgaria, created a work-group com-
prised of representatives of governmental and non-gov-
ernmental organisations; a plan on combating violence
was adopted in implementation of the Ministry’s obliga-
tions under the Prevention and Protection from Domes-
tic Violence Program.*® The Methodological Guidance
for Police Actionsin Domestic Violence Situations were
published in the beginning of the year, nationa and re-
gional coordinators for domestic violence were defined
and a database of violence cases was initiated.

Thereisacertain progress in the work of the court as
well, especially with regard to the issuing of immediate
protection orders, which creates greater guarantees for
the life and the health of the victims and their children.
Thisyear the non-governmental organisationsonceagain
reported an increase in the number of people who ad-
dressed them for help on domestic violence cases. The
statistics of the Conjuga Division of the Sofia District
Court for 2007 shows that 316 lawsuits were initiated
under the Domestic Violence Act; of these, 91 were ter-
minated (mostly withdrawn), 20 were dismissed, and the
remainder ended with the issuance of orders. For the
same period, 132 domestic violence lawsuits were filed
in Plovdiv: 92 have been completed, 50 were terminated
by request of the plaintiff, and 32 final protection orders
were issued by November, 2007. 48 lawsuits were filed
in Pernik in the first ten months of the year; 32 orders
were issued, 31 of them for immediate protection. The
court and the police work the best in places with func-
tioning non-governmental organisationsinthe samefield.
Unfortunately, the amendments to the legidation needed
to make its application more effective have not been ef-
fected. The main deficiency of the law continues to be
the lack of an explicit text in the Penal Code containing
penalties for failure to implement a court protection or-
der. The shelters, 24-hour hotline and other activities for
domestic violence victims, included in the program, are
still being provided completely and only by non-govern-
mental organisations at their own expense, through the
already functioning centres for support to the victimized
women and children.

With regard to the state policy on combating the sexual
exploitation and human trafficking, the non-governmen-
tal organisations reported the existence of resolve on
behalf of the Commission on Combating Human Traf-
ficking to adopt and really implement the human traffick-

% See Human Rights in Bulgaria in 2006, Annual Report of the Bul-
garian Helsinki Committee, March 2007, available on
www.bghelsinki.org.
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ing prevention and combating plan. Bulgariawas among
the first ten countries to ratify the Council of Europe’s
Convention on Action against Trafficking in Human Be-
ings®, whichisin force for the country since February 1
2008. Thisisthefirst European conventioninthisareato
become effective. The convention includes measures not
only for the prevention of human trafficking, but also for
the prosecution of traffickers and for the protection of
the victims. The Commission on Combating Human
Trafficking' splan calsfor achieving compliance with the
convention at local level. However, the local commis-
sions for combating trafficking, as required by the Com-
bating Human Trafficking Act, have not been formed yet,
although there are serious talks about the initiation of the
first five. The temporary shelters and the protection and
assistance centresfor human trafficking victims have not
been created yet.

The non-governmental organisations note that the
media continue to create the image of the woman in the
light of the gender stereotypes. Thewoman isrepresented
as the object of men’s sexual desires and in an unequal
position infamily and society.

13. Rights of Children
in.Specialized lnstitutions

In 2007, the BHC continued to monitor the status of
therightsof childrenin speciaisedingtitutionsin Bulgaria.
Since January 2007, al 86 homesfor children deprived of
parental care, aged 7 to 18, were decentralized. Their
management was transferred to the municipality, but the
financing remained within the state, on the basis of a spe-
cia standard. This step was not well-thought and had a
negative effect on the care for the children. The munici-
palities were not ready to start managing the homes, much
lesstolead thereform towardsdeinstitutionalisation. There
were problems with the funding and with the transfer of
the ownership, which did not allow the municipalities that
could improve the conditions in the homes to do so. The
staff was negatively affected by a change in their salaries
and was even less motivated to provide quality care. The
system of homes for children deprived of parenta care
does not offer any opportunities to the children that come
of age or to the staff. In the meanwhile, despite al the
publictalk about deingtitutionalisation, children aretill be-
ing placed in these homes, asthisisthe only measure that
can give them protection since the dternative services are
inadeguate in number and quality. The qudity of care re-
mainslow duetothelack of political will for theimplemen-
tation of an active and effective policy in support of the
familiesof thesechildren, aimed at prevention of their aban-

81 Bulgaria signed the Convention on November 22 2006 and ratified
it on April 17 2007.

donment, and due to the lack of awareness on behalf of
the competent authorities about the effects that life in a
home has on these children.

The 32 children’s homes for medical and socia care,
which accommodate children aged O to 3, are the most
conservative and have not even initiated a dialogue for
reform. They are still subordinated to the Ministry of
Health and still admit the greatest number of children.
No reasonable efforts are being made to prevent the aban-
donment of children after their birth, in order to narrow
the way to al children’s institutions. The chances for
national and international adoption of such children are
even lower, due to the cumbersome procedure for depri-
vation of parental rights, the slow work of the overworked
social workers at local level, and the lack of transpar-
ency inthe operation of the International Adoption Board.

The homes for children with mental disabilities were
the focal point of the BHC human rights protection ac-
tivities, as they were and still are in a grave condition.
Thesehomesarelocatedin villages, havenotrained staff,
access to quality medical services, education and social-
ization. They werethefirst decentralized children’sinsti-
tutions, which hel ped preservetheir status quo in the four
years after their management was transferred to the
municipalities. Themost vulnerablechildrenarelivingin
these homes. By actively helping the BBC to film the
documentary “Bulgaria' s Abandoned Children” on loca-
tion in such a home in Mogilino, the BHC managed to
raise the issue of the total lack of care and of the need of
bold reforms to ensure respect of the fundamental rights
of the children in these homes. The film challenged the
public opinion and a coalition of non-governmental
organisationswasformed for thefirst time, which reached
agreement with the government for real
deingtitutionalisation of the children from the home in
Mogilino. Unfortunately, despite the international pres-
sure and the wide discussions about the homes for chil-
dren with disabilities, the Ministry of Labour and Social
Policy continues to deny the problem with these homes
and does not alocate financial, human and expert re-
sources for an in-depth analysis of the situation of the
children in the homes, for a needs assessment and for
the delivery of comprehensive services for their equal
integration in society.

Thisreport waswritten by Margaritallieva,
Emil Cohen, Slavka Kukova, Krassimir
Kanev, YulianaM etodieva, AnetaMircheva,
Svilen Ovcharov, Stanimir Petrov, Iliana
Savova and Dani€la Fartunova. The BHC
would like to thank the Bulgarian Gender
Resear ch Foundation, Sofia, for theinforma-
tionit provided.
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