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Resolution 1335 (2003)"

Preferential treatment of national minorities by the
kin-state: the case of the Hungarian Law on
Hungarians living in Neighbouring Countries
(“Magyars“z) of 19 June 2001
1. The Parliamentary Assembly, in principle,
welcomes assistance given by kin-states to their kin-
minorities in other states in order to help these kin-
minorities to preserve their cultural, linguistic and
ethnic identity. However, the Assembly wishes to
stress that such kin-states must be careful that the form
and substance of the assistance given are also accepted
by the states of which the members of the kin-
minorities are citizens, and to which the basic rules
contained in the Framework Convention on National

Minorities (ETS No. 157) are applicable.

2. The Assembly considers that responsibility for
minority protection lies primarily with the home states.
It stipulates that the existing multilateral and bilateral
framework of minority protection, including European
norms, must be held as a priority. Kin-states can also
play a legitimate and important role in the protection
and preservation of kin-minorities, aimed at ensuring
that their genuine linguistic and cultural links remain
strong. The emergence of new and original forms of
minority protection, particularly by their kin-states,
constitutes a positive trend in so far as they can
contribute to the realisation of this goal within the
framework of international co-operation.

3. On 19 June 2001, the Hungarian Parliament passed
the Law on Hungarians Living in Neighbouring
Countries which aims to give such assistance, in this
case to people of Hungarian identity who are citizens
of neighbouring countries and who consider
themselves as persons belonging to the Hungarian
“national” cultural and linguistic community.

4. Under the law, preferential treatment is granted to
citizens of Magyar “nationality” living in the following
neighbouring  countries:  Croatia, Serbia and
Montenegro, Romania, Slovenia, Slovakia and
Ukraine. Magyars living in Austria are excluded from
the scope of the law.

Rezoldcia 1335 (2003) "

Preferen¢né zaobchadzanie s narodnostnymi
menSinami pribuzenskym statom: pripad
mad’arského zakona o Mad’aroch Zijicich

v susednych Kkrajinach (,,Madari‘?) z 19. juna 2001

1. Parlamentné zhromaZzdenie, v zdsade vita pomoc
pribuzenskych Statov ich menSindm Zijicim v inych
Statoch s cielom pomdhat’ im pri uchovavani kultdrnej,
jazykovej a ndrodnostnej identity. Zhromazdenie vSak
zdoraznuje, Ze takéto pribuzenské Stity musia davat’
pozor, aby forma a podstata poskytovanej pomoci boli
tiez akceptované Statmi, ktorych si pribuzenské
mensiny obanmi ana ktoré sa vztahuji zédkladné
pravidld obsiahnuté v Rdmcovom dohovore na
ochranu narodnostnych mensin (ETS ¢. 157).

2. Zhromazdenie si mysli, Ze zodpovednost’ za ochranu
mensin lezi v prvom rade na ich domovskych Stitoch.
Zdoraziiuje, Ze existujuci multilaterdlny a bilaterdlny
systém ochrany mensin, zahfajici eurépske normy,
musi byt prioritou. Pribuzenské Stity mozu tiez
zohrdvat' legitimnu a dolezitd ulohu pri ochrane
svojich mensin snaziac sa zarucit, aby ich vynimo¢né
jazykové a kultirne putd zostali silné. Vznik novych
origindlnych foriem ochrany mensin, ktori prijali
najmid ich pribuzenské Staty, predstavuje pozitivny
trend, pokial mdzu prispiet’ k realizdcii tohto ciela
v rdmci systému medzindrodnej spoluprace.

3. Madarsky parlament prijal 19. jina 2001 zdkon
o Mad’aroch Zijicich v susednych krajinach, ktory ma
za ciel poskytovat takdto pomoc, vtomto pripade
osobdm hldsiacim sa k mad’arskej identite, ktoré su
obCanmi susednych Stitov asami seba povazuji za
osoby patriace k madarskej ,ndrodnej* kultirnej
a jazykovej komunite.

4. Podl'a tohto zdkona je preferencné zaobchddzanie
zaru¢ené obcanom madarskej ,ndrodnosti Zijucim
vtychto susednych Stitoch: Chorvétsko, Srbsko
aCierna Hora, Rumunsko, Slovinsko, Slovensko
a Ukrajina. Madari zijici v Rakdsku su vynati
z pdsobnosti tohto zdkona.



5. Several of these member states of the Council of
Europe have previously adopted legislation based on
the principle of preferential treatment of national
minorities by the kin-state.

6. On 22 December 2001, in light of the report by the
European Commission for Democracy through Law
(Venice Commission) on the preferential treatment of
national minorities by the kin-state, the governments
of Hungary and Romania signed a memorandum of
understanding which — inter alia — extends the
conditions and treatment applicable in Hungary in
respect of employment to all Romanian citizens,
irrespective of their “national” identity.

7. Preferential treatment is subject to possession of a
certificate which can be issued only by a Hungarian
public authority, as concluded in the opinion of the
Venice Commission.

8. On the basis of the aforementioned report by the
Venice Commission, the possibility for states to adopt
unilateral measures on the protection of their kin-
minorities abroad, irrespective of whether they live in
neighbouring or other countries, is conditional upon
the respect of the following principles: territorial
sovereignty, pacta sunt servanda, friendly relations
amongst states and respect for human rights and
fundamental freedoms — in particular the prohibition of
discrimination. States should abstain from taking
unilateral measures, which would risk compromising
the climate of co-operation with other states.

9. The Assembly notes that some neighbouring
countries have criticised the Hungarian law for failing
to respect these principles. Their main objection to it
concerns the unilateral approach adopted.

10. Furthermore, there is a feeling that in these
neighbouring countries the definition of the concept of
“nation” in the preamble to the law could under certain
circumstances be interpreted — though this
interpretation is not correct — as non-acceptance of the
state borders which divide the members of the
“nation”, notwithstanding the fact that Hungary has
ratified several multi- and bilateral instruments
containing the principle of respect for the territorial
integrity of states, in particular the basic treaties which
have entered into force between Hungary and Romania
and Slovakia. The Assembly notes that up until now
there is no common European legal definition of the
concept of “nation”.

11. The Assembly is convinced that the other points at
issue, namely the inclusion in the scope of the law of
family members who are not of Magyar identity, the
exclusion of other citizens from neighbouring
countries from access to economic and social
privileges, and the role played by minority
organisations in implementing the law, could possibly
have been accepted or modified had they been
preceded by bilateral discussions and agreements, such
as the Memorandum of Understanding between
Hungary and Romania.

5. Viaceré ztychto clenskych Stitov Rady Eurdpy
v minulosti prijali legislativu zaloZend na principe
preferencného zaobchddzania s narodnostnymi
mensinami ich pribuzenskym Statom.

6. 22. decembra 2001, vo svetle spravy Eurdpskej
komisie pre demokraciu pravom (Bendtskej komisie)
o preferenc¢nom zaobchadzani s ndrodnostnymi
mensinami pribuzenskym Statom, vlady Mad’arska
a Rumunska podpisali memorandum o porozumeni,
ktoré - inter alia — rozSiruje podmienky
azaobchddzanie  uplatiiované v Madarsku  na
zamestnavanie vSetkych rumunskych obcanov bez
ohl'adu na ich ,,ndrodnid* identitu.

7. Preferencné zaobchddzanie je podmienené
vlastnictvom potvrdenia, ktoré modze vydat iba
madarsky verejny orgdn, ako sa konStatuje
v stanovisku Bendtskej komisie.

8. Na zdklade uvedenej sprdvy Bendtskej komisie
vyplyva pre Stity moZnost prijat jednostranné
opatrenia na ochranu ich pribuzenskych mensin bez
ohladu na to, ¢i Ziji vsusednych alebo inych
krajindch. Toto je vSak podmienené reSpektovanim
nasledujicich principov: Gzemnd zvrchovanost, pacta
sunt servanda, priatel'ské vztahy medzi S$tatmi
a dodrZiavanie T'udskych prav azakladnych slobdd —
najmi zdkaz diskrimindcie. Stity by sa mali zdrzat
jednostrannych opatreni, ktoré by mohli zhorSit
atmosféru spoluprdce s ostatnymi Statmi.

9. Zhromazdenie poznamendva, Ze niektoré zo
susednych krajin kritizovali mad’arsky zdkon, pretoZe
nereSpektuje tieto principy. Ich hlavnd ndmietka sa
tyka jednostrannosti prijatého pristupu.

10. Okrem toho existuje pocit, Ze definicia pojmu
»hdroda“ v preambule tohto zdkona by mohla byt
v tychto krajindch interpretovand za urcitych okolnosti
— hoci tito interpreticie nie je korektnd — ako
neakceptdcia Statnych hranic, ktoré rozdeluji clenov
»hdroda“, napriek tomu, Ze Mad’arsko ratifikovalo
viacero multilaterdlnych a bilaterdlnych néstrojov
obsahujucich zdsadu reSpektovania tizemnej celistvosti
Stitov, konkrétne zdkladné zmluvy Madarska
s Rumunskom a so Slovenskom. Zhromazdenie
poznamendva, Ze v siCasnosti neexistuje spolocnd
eurépska pravna definicia pojmu ,,ndroda“.

11. ZhromaZdenie je presvedcené, Ze ostatné body
tejto zéleZitosti, a to zahrnutie do pdsobnosti zdkona
Clenov rodiny, ktori nemaji madarskd identitu,
vynatie inych obcanov susednych krajin z pristupu
k hospodarskym a socidlnym privilégidm a tloha
mensinovych organizicii pri implementacii zdkona, by
mozno mohli byt akceptované, keby im predchadzala
bilaterdlna diskusia adohody, ako je napriklad
Memorandum o porozumeni medzi Madarskom
a Rumunskom.



12. The Assembly refers also to the statement made by
the Organisation for Security and Co-operation in
Europe (OSCE) High Commissioner on National
Minorities on 26 October 2001, in which he expressed
his general concern that laws such as this Hungarian
law called into question earlier advances in the
protection of minorities and allowed for discriminatory
treatment of the majority in that state — a situation that
could have a negative effect on the position of the
minority itself, and on inter-state relations across
Europe. The Assembly welcomes several consultations
held between the Hungarian Government and the
OSCE High Commissioner on National Minorities.

13. The Assembly notes with satisfaction that on 23
June 2003, the Parliament of Hungary amended the
law in question on several points, thus responding in
part to the critical comments that have been made;
these amendments are, however, not based on bilateral
agreements with the neighbouring countries
concerned.

14. The Assembly therefore urges the Government and
Parliament of Hungary to find ways to make further
amendments to the Hungarian Law on Hungarians
Living in Neighbouring Countries of 19 June 2001 in
such a way that it is based on bilateral discussions and
agreements with the neighbouring countries and meets
the proposals of the Venice Commission and the
criticism of the existing law by the OSCE High
Commissioner on National Minorities and the
Parliamentary Assembly itself. Furthermore, the
Assembly calls on all governments concerned to enter
into or to continue substantial negotiations.

! Text adopted by the Assembly, on 25 June 2003 (20th
Sitting) (see Doc. 9774 rev., report of the Committee
on Legal Affairs and Human Rights, rapporteur: Mr
Jurgens; and Doc. 9813, opinion of the Political
Affairs Committee, rapporteur: Mr Toshev)

2 People of Hungarian identity (namely citizens of the
countries concerned who consider themselves as
people belonging to the Hungarian “national” cultural
and linguistic community).

12. ZhromaZdenie sa tieZ zmiefiuje o vyhldseni
vysokého komisdr a OBSE pre ndrodnostné menSiny
z26. oktébra 2001, v ktorom vyjadril vSeobecnd
obavu, Ze zdkony ako madarsky zdkon spochybnili
predchadzajice pokroky v ochrane mensin a umoZznili
State, a Ze situdcia by mohla mat’ negativny dosah na
poziciu samotnej menSiny alebo vztahy medzi $tatmi
v celej Eurépe. Zhromazdenie vita viaceré konzulticie,
ku ktorym doslo medzi mad’arskou vlddou a vysokym
komisdrom OBSE pre nirodnostné mensiny.

13. Zhromazdenie s uspokojenim poznamendva, zZe 23.
jina 2003 mad’arsky parlament pozmenil predmetny
zdkon vo viacerych bodoch, ¢im ¢iastocne reagoval na
vznesené kritické pripomienky. Tieto opravy vSak nie
su zaloZené na bilaterdlnych dohodich s dotknutymi
susednymi krajinami.

14. ZhromaZdenie preto naliecha na mad’arskd vlidu
aparlament, aby naSli cestu k dalSfm zmendm
madarského zdkona o Mad’aroch Zijicich v susednych
krajindch z 19. jina 2001 tak, aby boli zaloZené na
bilaterdlnych diskusidch a dohodich so susednymi
krajinami a zodpovedali ndvrhom Bendtskej komisie
a kritike zdkona zo strany vysokého komisira OBSE
pre narodnostné mensiny i samotného Parlamentného
zhromazdenia. Okrem toho Zhromazdenie vyzyva
vSetky dotknuté vlidy, aby zacali alebo pokracovali
v dolezitych rokovaniach.

! Text prijaty Zhromazdenim diia 25. jina 2003 (20.
zasadnutie) (vid. Dok. 9774 rev., sprava Vyboru pre
pravne zéleZitosti aludské prava, spravodajca: pan
Jurgens; a Dok. 9813, stanovisko Vyboru pre politické
zalezitosti, spravodajca: pan Toshev).

* Osoby madarskej identity (teda ob&ania dotknutych
krajin, ktori sami seba povaZzuji za osoby patriace
k madarskej ,,ndrodnej kultdrnej a jazykovej
komunite).

Source: http://assembly.coe.int/main.asp ? Link=/documents/adoptedtext/ta03/eres1335.htm



