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FOREWORD

The promotion of European standards for the protection of national minorities is a
constant concern for all those who are genuinely committed to the protection,
throughout Europe, of human rights in general and of national minorities in particular.
Itis essential, in order to further enhance the progress achieved in this field in recent
years, that this issue remain high on the agenda of all governments. It is therefore with
greatpleasure that | welcome the publication of “Slovenia and European Standards for
the Protection of National Minorities, " which will undoubtedly help to achieve this
objective.

The Council of Europe has never spared its efforts to contribute to developing
Standards in this field. Evidence of this lies in the Framework Convention for the Protec-
tion of National Minorities, which is the first-ever legally binding multilateral instrument
devoted to the protection of minorities in general. and now covers 34 States in Europe.
Together with the European Charter for Regional or Minority Languages, signed by 15
States, the Convention embodies an important contribution to national minority
protection in Europe.

Slovenia is a country with a long tradiition of dealing with minority Issues and aspiring to
closer European integration. It has also shown its commitment to strengthening and
enhancing the protection of persons belonging to national minorities. This
commitment, demonstrated., for example, through the ratification of European treaties
such as the Framework Convention and the Language Charter, is further evidenced by
the publication of this analysis which includes essential Council of Europe documents
in seven languages, namely Slovenian, English, Croatian, German, Italian, Hungarian
and Romani,

This publication, which is very much in the spirit of both the Framework Convention and
the European Charter for Regional or Minority Languages with their emphasis on
cultural and linguistic diversity and on creating a dialogue on minority issues, will
significantly contribute to raising awareness of national minority standards in Slovenia.

Secretary Generalof the CouncilofEurope

Walter SCHWIMMER
7
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PREFACE BY THE EDITORS

In an era when we discuss at great length ethnic and cultural diversity and the basis and
guidelines of multiculturalism and inter-culturalism we can at the same time see in
different corners of the world gross violations of human rights and freedoms, outbreaks of
violent nationalism, and the appearance of ethnic and racial intolerance and xenophobia,
as well as numerous cases and forms of discrimination. Also in Slovenia, which is very
often mentioned in the world as a state in which the legal protection of (autochthonous)
national minorities is seen as exemplary, the protection of minorities i1s and will stay an
important and current issue. As such, in practice there always exists an inconsistency
between normative regulation and factual status, as well as the appearance of new chal-
lenges and issues.

The point of view of the editors and authors in this book is that properly ordered and
realised minority protection is an important measure of the development of the democ-
racy in modern pluralistic societies and it is always necessary to develop and add to such.
For all minorities and their members - traditional national minorities and also for all other
minorities in society - it Is necessary in democratic pluralistic societies to implement the
highest level and standards of protection. Therefore it is also necessary to continually
acknowledge ethnic and cultural diversity as a treasure of modern societies, to develop
tolerance and equal co-operation and on this basis introduce, develop and implement the
basis and policies of multiculturalism and inter-culturalism. All this also demand's constant
and responsible discussion on the situation and protection of minorities. Minority issues
are very sensitive and it is possible to easily abuse them for political purposes especially
for nationalistic purposes and rhetoric.

To the delight of the editors the Secretary General of the Council of Europe, Mr. Walter
Schwimmer, has written the foreword to this publication ‘Slovenia and European Standards
for the Protection of National Minorities, /n which he emphasises how important minority
issues are in an European framework. The choice of the writer of the foreword was not at
all a coincidence, as the most important international legal documents for minority pro-
tection were adopted in the framework of Council of Europe, which has played the leading
role in the implementation and development of human rights and freedoms and demo-
cratic principals on this continent since World War I. Therefore, in this book we have
published the Council of Europe Framework Convention for the Protection of National
Minorities, the European Charter for Regional or Minority Languages and Protocol No. 12
to the Convention for the Protection of Human Rights and Fundamental Freedoms. By
doing this, we wish to introduce these documents to a broader public. We have decided to
publish these documents in a number of languages: Slovene, Italian, Hungarian, Romani,
Croatian, German and English in order to bring them as near as possible to Slovenes and
to national minorities and their members in Slovenia as well as to the citizens of neigh-
bouring states in which Slovene minorities live and to a wider international public.

We believe that only publishing the texts of these listed international documents would
not achieve its purpose. Additionally, we also wanted to introduce the protection of na-
tional minorities in Slovenia and Europe with this book. Therefore we decided to also
publish a number of studies which discuss these themes from different perspectives.
Due to the fact that we would also like to introduce these themes to the widest interested
public, not only in Slovenia but also throughout Europe, we have decided to publish these
studies - or at least their (brief) summaries -in two languages: Slovene and English. We
are aware of the fact, that the protection of traditional (autochthonous) national minorities
in Slovenia and Europe which is discussed in this book is only a special and relatively
narrow part of multiculturalism and inter-culturalism. This book does not deal in detail with
the position of immigrants and so called ‘new (new-era) minorities”, it does not discuss



protection for Slovene citizens who originate in other parts of the former Yugoslav
Federation, the problems of the German (old-Austrian) minority, intolerance, etc - although
these topics are briefly mentioned in some of the articles.

The first and the most extensive article is the study by Miran Komac. who introduces the
system of protection of national communities in Slovenia. The author first introduces
Slovenia and its ethnic structure and the basis of the constitutional protection of
autochthonous national minorities in force. Following that, he discusses in detail the legal
protection of both constitutionally defined autochthonous national minority communities,
their organisation and functioning and the realisation of individual minority rights. And in
the second part of his contribution he precisely analyses the realisation of individual
provisions of the European Charter on Regional or Minority Languages. This article is
followed by the contribution of Mirjam Polzer - Srienz on the Status of Roma in Slovenia
and Austria, in which the author presents the status of the most neglected’ European
minority in both states and also some efforts to improve this position. Mitja Zagar in his
contribution briefly presents the historical development of national minorities protection
especially from the perspective of the international legal protection of these minorities
and analyses some tendencies in the development of minorities protection. The article
of Ferenc Hajos focuses on the Framework Convention for the Protection of National
Minorities, presents the origin and amending of this document and briefly describes and
analyses the convention and its individual provisions, as well as the method of monitoring
its realisation. Vera Klopcic in her contribution presents the origins of the European Charter
for Regional or Minority Languages. The contribution of Dieter W. Halwachs on Romani
and its protection in Europe details the treatment and protection of regional and minority
languages in Europe. In this contribution the author lists some of the essential docu-
ments and decisions which have been adopted by various European and regional institu-
tions (especially the Council of Europe) and non-governmental organisations and institu-
tions in order to improve the status of the Roma and their language in Europe. The
contribution of Miroslav Polzer on European Union, The Protection of National Minorities
and Slovenia concludes the series of studies. In his contribution the author shows how the
European Union deals with the issue of the protection of national minorities in its proc-
esses of deepening and enlarging of the Union. Concerning this, the author argues that
there are several promising developments but there is no yet a coherent policy or system
of minority protection in the European Union. Although the work of various EU institutions
influences the situation of national minorities; minority problems remain primarily an
internal matter of the member states. Therefore it seems that the influence of the Euro-
pean Union on the protection of national minorities is stronger in candidate states than in
member states.

From the perspective of Slovenia, accession to European Union has the potential for
further improvement and stabilisation of the status of national and other minorities within
its borders, and especially also for the improvement of the status of Slovene minorities in
the neighbouring European Union member states.

The editors of this publication are very much convinced that it is exactly in the development
of national minority protection in the European Union, that Slovenia can play a prominent
role based on its rich experience.

Mitja Zagar
Liana Kalcina
Miroslav Polzer
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Miran Komac

THE PROTECTION OF ETHNIC MINORITIES
IN THE REPUBLIC OF SLOVENIA

| INTRODUCTION

Theterritory onwhichthe independent Slovene state was founded atthe beginning of the 1990s
has never been ethnically homogeneous. The number of ethnic minorities, their extent and their
real economic and political power have changed in different historical periods in accordance with
changestothe political boundaries. The last redefinition of bordersin 1991 left Slovenia arather
colourful collection of non-Slovene ethnic groups which can be divided into two categories: into
“historical” ethnicminorities' (the diction of the Constitution is “autochthonous communities”,
without any explanation of the adjective autochthonous) andinto a collection of the “newly”
emerged minorities? . The latter category consists mainly of the members of former Yugoslav
nations who cameto Slovenia for different reasons (mainly employment) throughout the whole
existence ofthe common Yugoslav state, namely fromthe mid-60's on. The category of historical
ethnic minorities consists of ltalian, Hungarian and Romany ethnic communities. A group which
could not be easily classified into one of the two described categoriesis the German ethnic
community. Undoubtedly itis acommunity which for centuries populated the territory now
encompassed within the Slovenian state borders, butin contrast to the Hungarian and ltalian ethnic
communities, which are in more or less serried form presenved on their autochthonous ground, the
maglstrom of war assigned a different fate to the German national community. fts post-war
“disappearance” entailed the level and extent of its protection in the post:war period. Only inthe
finalmoments before Slovenia reached itsindependence did the German community beginto
show signs of revitalisation. Unfortunately the process begantoolate® and the community was not
includedinthe aspiration for constitutional protection of ethnic minorities* . Another problem that
surfaced during the lem that surfaced during the process of its revival were claims for the repay-
ment of the properties confiscated after the war.

" The number (according to the 1991 census) of historical ethnic minority members is 11,667 (ltalians
and Hungarians) or 13,860, if taking into account the number of members of the Romany community.
2 This category is composed of 222,321 persons (11.45% of Slovenia’s population). Among them
there are 54,212 (2.76%) Croats, 47,911 Serbs (2.44%) and 26,842 Bosnjaki (Bosniaks) (1.36%).

3 The Most Svobode International Society, which we could not, without hesitation, define as a society
of the “German minority”, was officially registered in Maribor on 25th June 1991. The Kocevje
aborigines have two societies: the Peter Kozler KoCevje society with its seat in Ljubljana, registered
officially on 19th september 1994 and the Kocevar Aborigines Society, with its seat in Obcice, officially
registered at the administrative unit in Novo Mesto on 11th August 1992.

4 While preparing the new Slovene constitution, the Institute for Ethnic Studies held an extensive
debate on the problems of safeguarding national minorities in Slovenia. In this debate the members of
the Institute also brought to light the problem of safeguarding the members of the nations of the former
common state and of the German community. In the publication created for that opportunity we wrote
that it is urgent to consider the status of other ethnic commmunities living autochtonously on the Slovene
territory in addition to the Italian, Hungarian and the Romany communities: “The Serbs (on the
borderline territory in Bela Krajina), the Croats (on some borderline territories), and the question of the
existence of the German ethnic community is also becoming apparent (it has long been believed in
Slovenia that it no longer exists).” In: Narodnost - manjsina ali skupnost. Urejanje,uresni¢evanije in varstvo
pravic narodnosti (narodnih manjsin) v Republiki Sloveniji. (Uredil Miran Komac), str.133 Razprave in
gradivo, INV.Ljubljana, $t.24/november 1990

Miran Komac



Three different concepts of minority policy correspond to three minority categories: a) the relatively
complete legal protection of “historical” ethnic minarities, comprising, apart from constitutional
regulations® , approximately eighty laws and provisions covering different fields of minorities life,, b)
aselective scope of regulations for the protection of the Romany community® and ¢) the rudimen-
tal (legal) model for the protection of newly-formed national minorities. The Constitution does not
contain any additional provisions for the protection of the latter group or the “reviving” of the
Germanrspeaking ethnic community. The only constitutional provisions that these communities (the
newly emerged and the German) canrely on for preserving their ethnic particularities can be found
inarticles 61 (profession of national allegiance)’” and 62 (the right to the use of language and

scriptl® of the Constitution.

5 The Constitution of the Republic of Slovenia, Article 11:"The official language of Slovenia shall be
Slovenian. In those municipalities where Italian or Hungarian ethnic communities reside, the official
language shall also be ltalian or Hungarian.”

Article 64: (Special Rights of the Autochthonous Italian and Hungarian National Commmunities in
Slovenia)

“The autochthonous ltalian and Hungarian national community and their members shall be guaranteed
the right to use their national symbols freely and, in order to preserve their national identity, the right to
establish organisations and develop economic, cultural, scientific and research activities, as well as
activities in the field of public media and publishing. In accordance with laws, these two national
communities and their members have the right to education and schooling in their own languages, as
well as the right to establish and develop such education and schooling. The geographic areas in which
bilingual schools are compulsory shall be established by law. These national communities and their
members shall be guaranteed the right to foster relations with their nations of origin and their respective
countries. The state shall provide material and moral support for the exercise of these rights.

In order to exercise their rights, the members of these communities shall establish their own self-
governing communities in the geographic areas where they live. On the proposal of these self-
governing national communities, the state may authorise them to perform certain functions under
national jurisdiction, and shall provide funds for the performing of such functions. The two national
communities shall be directly represented in representative bodies of local self-government and in the
National Assembly.

The position of the ltalian and Hungarian national coonmunities and the manner in which their rights are
exercised in the geographic areas where they live, the obligations of the self-governing local communi-
ties for the exercise of these rights, and those rights which the members of these national commmunities
exercise also outside these areas, shall all be regulated by law. The rights of both national

communities and their members shall be guaranteed irrespective of the number of members of these
communities.

Laws, regulations and other general acts that concern the exercise of the constitutionally provided
rights and the position of the national communities exclusively, may not be adopted without the
consent of representatives of these national communities.”

8 For the protection of the Roma community Article 65 of the Constitution is important (The Status and
Special Rights of the Romany Community in Slovenia): “The status and special rights of the Romany
community living in Slovenia shall be regulated by law”.

7 The Constitution of the Republic of Slovenia, Article 61 (expression of national affiliation)."Everyone
has the right to freely express affiliation with his nation or national community be entitled to freely
identify with his national grouping or ethnic community, to foster and to give expression to his culture
and to use his language and script.”

8 The Constitution of the Republic of Slovenia, Article 62 (Right to Use One’s Language and Script):
“Everyone has the right to use his language and script in a manner provided by law in the exercise of
his rights and duties and in procedures before state and other bodies performing a public function.”



Slovenia'sinternaties are established also by some multtilateral and bilateral agreements. Slovenia
has concluded bilateral agreements with ltaly and Hungary. Sloveniais boundto protectthe talian
minority under the Osimotreaty in the section which states that both sides (Italy and Yugoslavia)
“shall preserve the validity of internal measures which were adopted during the implementation of
the Statute mentioned (the Special Statute of the Memorandum of Understanding from 1954, note
MK),and shall, within the framework of its internal legislation, guarantee to the members of the
concerned minorities the same level of protection as was provided by the Special Statute which is
hereby terminated”. After the collapse of former Yugoslavia, ltaly recognised independent Slovenia
asone of the successor states. The Osimo Treaty is on the list of bilateral agreements to which
Sloveniasucceeded?® Provisions for the protection of the ltalian minority in Sloveniaand the
Slovene minority in ftaly can also be found in the Agreement between the Government ofthe
Republic of Slovenia and the Government of ttaly in the Field of Culture and Education. The treaty
was signedin Rome on 8" march 2000 but has not yet beenratified. Untilits ratification the
Cultural Agreement between the Government of the Federative People’'s Government of Yugosla-
viaand the Government of the Republic of Italy dating from 3™ December 1960 remains valid.

The protection of the Hungarian ethnic minority in Slovenia (and the Slovenian minority
in Hungary) is defined, apart from the Agreement on Friendship and Cooperation
between the Republic of Slovenia and the Republic of Hungary'®, also in a Special
Bilateral Agreement between the two countries, concluded in 1992

And finally, the Agreement in the Field of Culture between the Republic of Austria and
the Republic of Slovenia, signed on 30™ April 2001, must be mentioned. The state-
ment that the ministries of both countries shall also include in their agendas “projects
that benefit cultural, educational and scientific aspirations and the needs of the German
speaking ethnic community in Slovenia (such as projects in the field of language
learning, scholarships, the protection of cultural heritage)” is extremely important, even
vital for the German speaking community. With the official recognition™ of the
existence of this community in the Republic of Slovenia in this international agreement,
anadditional framework for the development and maintenance of ethnic identity was constructed.

$The Act on Notification of Succession of Agreements between Former Yugoslavia and Italy, which
includes the Osimo Treaty was published in the Official Gazette of the Republic of Slovenia no.40,dated
14" August 1992, pg.127-128

0 The Agreement on Friendship and Cooperation between the Republic of Slovenia and the Republic
of Hungary. Uradni list RS, MP. p.6 (7.5.1993)

" Convention on the Providing of Special Rights of the Slovenian Ethnic Minority in the Republic of
Hungary and the Hungarian Ethnic Community in the Republic of Slovenia. The Official Gazette of the
Republic of Slovenia, MP. no.6/93

"2 |t would be incorrect to say that the German speaking community has been officially recognised only
with the Slovene-Austrian Agreement on Cooperation in the Field of Culture. Following the interpreta-
tion of F. Capotorti, special raporteur of the Subcommision for the protection of minorities, the minority
can be recognised in several ways: with the admission of legal entity status, with the adoption of special
measures protecting its identity or with partial ensurance of certain rights. Considering that the state
financially supported the cultural activities of the German cultural societies (albeit with modest amounts),
at least one criteria for the recognition of the German national community has been legally met. (About
the study of F. Capotorti see for example: Danilo Turk, Studija OZN o pravicah pripadnikov manjsin.
Razprave in gradivo, INV, Ljubljana, 1979, n.9-10, p.13-30)

Miran Komac



Namely, inthe first decade after the independence of the Republic of Slovenia, the efforts of the
German community to promote their own ethnicidentity were often viewed through the accumu-
lated knowledge of the Slovene-German national conflictin the past. Therefore, opinions that
promoting German ethnic identity is just afirst step toward reviving German (Austrian) influence
and power onthe Slovene national territory were somehow “logical”.

Among multtilateral agreements it is worth mentioning two crucial documents approved by the
Council of Europe: the Framework Convention for the Protection of National Minorities and the
European Charter for Regional or Minority Languages. Slovenia signed the Framework Conven-
tionon 28" February 1995, ratified it on 23 March 1998, and it entered into foroe on 28" July
1998. Onthe occasion of depositing the charters of ratification of the Framework Convention on
28™March 1998, Slovenia submitted a special declaration stating: “Considering that the Frame-
work Convention for the Protection of National Minorities does not contain a definition of the notion
of national minorities and it is therefore up to the individual Contracting Party to determine the
groups which it shall consider as national minorities, the Government of the Republic of Slovenia, in
accordance with the Constitution and internal legislation of the Republic of Slovenia, declares that
these are the autochthonous Italian and Hungarian national minorities. In accordance with the
Constitution and internal legislation of the Republic of Slovenia, the provisions of the Framework
Convention shallapply also to the members of the Roma community, who live in the Republic of
Slovenia”.

Slovenia signed the European Charter for Regional or Minority Languages on 3 July 1997, itwas
ratified on 19 September 2000 and it was published in the Official Gazette on 4" August 2000; it
coveredthe period 1stJanuary 2001.

Atthetime ofthe deposit of the instruments of ratification, the Republic of Slovenia declared that
the Italian and Hungarian languages are considered to be regional or minority languages inthe
territory of the Republic of Slovenia within the meaning of the European Charter for Regional or
Minority Languages. An additional declaration was presented concerning the Romany language: “In
accordance with Article 7, paragraph b, of the Charter, the Republic of Slovenia will apply mutatis
mutandis the provisions of Article 7, paragraphs 1to 4, alsotothe Romany language”. The
Romany language is treated as a “"non-territorial language”. In the Charter a “non-territorial lan-
guage”is defined as alanguage used by nationals of the State which differs fromthe language or
languages used by the rest of the State’s population but which, afthough traditionally used withinthe
territory of the State, cannot be identified with a particular area thereof. We can find additional
information on the definition of “non-territorial languages” in the Explanatory Report of the European
Charter for Regional or Minority Languages, where Yiddish and Romany are cited as examples of
non-territorial languages. Inlight of present dilemmas concerning the position of the German
speaking minority in Sloveniait might prove reasonable to solve this problem within the framework
of the term “non-territorial language”.



Il. THE MODEL

Which elements in the Slovenian model of the protection of ethnic (national) minorities
(communities) are worth pointing out? A starting point for the protection of ethnic
(national) minorities (communities) in Slovenia is provided by the concept of ethnically
mixed territory and the system of collective rights which the State grants irrespec-
tive of the numerical strength or proportion of the members of the ethnic minori-
ties on the ethnically mixed territory. Ethnically mixed territory comprises the areas of the
settlements in the individual municipality where members of the Italian and Hungarian
ethnic minority have lived for centuries. The area of the ethnically mixed territory is
specified in the statute of the individual municipalities. According to the Article 11 of the
Constitution of the Republic of Slovenia, in ethnically mixed areas the languages of the
minorities are also official languages, in addition to Slovenian.

Collective rights pertain to ethnic minorities as objectively existing subjects. However, it
depends on the individual members of the ethnic communities when and to what
degree they will exercise their “granted” special rights. The absence of a numerical
clause means that the State acknowledges ethnic minorities as particularly important
elements in the historical development of a territory that is homeland to several ethnic
groups. The concept of ethnically mixed area may remind us of the “reservation” type of
minority protection which is often incompatible with the modern mobility needs of
individuals, therefore also the members of the minority communities. However, to
exceed this model of minority protection, multilingual states would have to be created,
which in today’s situation is an almost utopian idea. Namely, the present model for the
protection of national minorities allows only an appropriate revaluation of the traditional
“reservation” view of minority protection. At least two principles of ethnic minority
politics should be implemented if we wish to develop the model described. Firstly,
promoting the idea that the cultural and spiritual inheritance of an ethnically mixed
area is the common property of all its inhabitants, irrespective of their ethnic affiliation
and/or the social status they possessed in the various historical periods. And secondly,
the definition of those rights which members of ethnic communities can exercise even
outside the ethnically mixed areas. The Slovenian state has classed as such the
following rights: the right of members of the ethnic communities to be listed on a special
electoral register of the ethnic groups for the election of a special minority deputy to the
National Assembly, even if they do not live in the ethnically mixed area, and the right to
learn the language of the ethnic community even outside the ethnically mixed area.

Another very important peculiarity must be underlined: the solutions in the field of the
protection of ethnic minorities do directly concern members of ethnic majority
too. Namely, even members of ethnic majority group are obligated to have, for example,
bilingual documents, to learn in public schools the language and culture of the ethnic
minority, to “tolerate” the bilingual toponymy, etc.
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Which right should be pointed out from the model of the protection of Ethnic Communi-
ties in Slovenia? Usually this honour goes to the right of members of the minorities to
use their language in their private and public life freely and without any restrictions.
Several laws prescribe the use of the Italian and/or Hungarian language in visible
bilingualism, in the State and municipal administration, in bilingual documents and in the
Judicial system.

Special attention is further paid to the right to education for members of the ethnic
communities. Provisions concerning the preservation of the national communities can
also be found in the field of information, cultural development, free relations, the
use of national symbols and economic development. And finally the system of
political participation of members of ethnic minorities in decision-making processes
should be mentioned.

The right of the ethnic community to freely and publicly use their national symbols is
guaranteed to the ltalian and Hungarian ethnic minority by Article 64 of the Constitution,
while more detailed provisions on the use of the symbols of the ethnic communities
may be found in the appropriate laws'™ . The use of symbols (hoisting of the flag,
playing the anthem) of the ethnic communities in public is deemed to be an acknowl-
edgment by (political) administrators of the territory that the identity of the ethnically
mixed area consists of a multitude of (also ethnic) identities, which should be declared
openly, honestly and without fear of loss of sovereignty for the majority nation. This
anthropological explanation is (usually) acceptable as long as the ethnic community
has symbols (primarily the flag) which do not remind one of another state. Concerns
and complications usually arise when the symbols of ethnic communities are identical
to the symbols of the “parent” nation, that is, the symbols of the state of the kin-nation.
This very situation was encountered in Slovenia when the ltalian and Hungarian ethnic
communities chose the Italian and Hungarian national flags respectively for their
nationality flags. The flags are identical to the state flags of Italy and Hungary, which
may to some members of the majority nation give the impression of a “curtailed”
sovereignty of the Slovenian nation in the ethnically mixed area'. On the basis of
these arguments, the National Council submitted a proposal to the Constitutional Court
for an evaluation of the constitutionality of those provisions of the Law on the Coat of
Arms, Flag and Anthem of the Republic of Slovenia, which relate to the use of symbols
of the Italian and Hungarian minorities. These were supposedly unconstitutional, being
identical with the symbols of neighbouring states, since they would impinge on the
sovereignty of the Republic of Slovenia. The question which the National Council put to
the Constitutional Court was: from the viewpoint of the Constitution, may the symbols

3 Law on the Coat of Arms, Flag and Anthem of the Republic of Slovenia, and on the Slovenian
National Flag. Official Gazette of the RS. No. 67/94, Articles 6, 13, 14 and 21

Decree on the hoisting of the flags in the Municipality of Piran. Primorske novice, Official
Anouncements, Koper, n.41/2000

“ Under the previous political system this dilemma did not arise, since a five-pointed red star was
added to the Italian and Hungarian (national/state) flag.



ofthe autochthonous talian and Hungarian ethnic communities be identical to the symbols of
another state? The Constitutional Court found that the use of the nationality symbols of ethnic
communities which are identical to the symbols of a neighbouring nation is not unconstitutional. The
Constitutional Court based its adjudication on the provisions of the Constitution which state that “both
autochthonous ethnic communities and their members have the rightto freely use their national
symbols (Article 64). The phrase “their national symbols” itself already indicates that it is a matter of
symbols of nations of which the ftalian and Hungarian ethnic communities are a part, thatis, the
symbols of the Italian and Hungarian nation. And the content of the Italian and Hungarian national
symbolsis known and cannot be amatter of choice; the national symbols are such as they have
evolved throughthe history of the ftalian and Hungarian nation. The autochthonous ltalian and
Hungarian ethnic communities and their members thus have the (constitutionally based) right to
use as their own the Italian or Hungarian national symbols, irrespective of whether these are
identical with the symbols of the Italian or Hungarian state. Only if the Constitution were to stipulate
explicitly that an exception existed inthe event that the national symbols were the same asthe
state symibols, could and should the provision of Article 64 be understood differently ™ .

In the international documents which Slovenia signed or inherited, the economic
development of ethnic communities is dealt with primarily in the sense of a non-
discriminatory attitude of the State to members of ethnic communities. Such a provi-
sion may be found in the Special Statute'® of the Memorandum of Understanding
from 1954. This level of non-discriminatory attitude has essentially not been improved
on even by the Framework Convention on the Protection of Ethnic Minorities' . A step
forward can be found, however, in the Convention on the Providing of Special Rights
of the Slovenian Ethnic Minority in the Republic of Hungary and the Hungarian Ethnic
Community in the Republic of Slovenia. As provided in this Convention, the ethnic
communities are subjects that cannot be bypassed in the shaping of the economic
and social development of the area inhabited by the ethnic communities™®.

15 Constitutional Court. 691. The decision on establishing the constitutionality of paragraph 2 of Article
13, paragraph 3 of Article 14 and paragraph 2 of Article 21 of the Law on the Coat of Arms, Flag and
Anthem of the Republic of Slovenia and the Slovenian National Flag. (Official Gazette of the Republic of
Slovenia No. 14/1999), pg. 1322

'®Special Statute of the Memorandum of Understanding (1954), Article 6: “The economic develop-
ment of the Yugoslav ethnic population on the territory under ltalian control and that of the Italian
population on the territory under Yugoslav control shall be guaranteed without discrimination and with
the fair distribution of the available financial resources.”

Framework Convention for the Protection of Ethnic Minorities, Article 15: “The contracting parties
guarantee the necessary conditions for the effective participation of members of ethnic minorities in
cultural, social and economic life and in public affairs, especially in those which are their immediate
concern.

¥ Convention on the Providing of Special Rights of the Slovenian Ethnic Minority in the Republic of
Hungary and the Hungarian Ethnic Community in the Republic of Slovenia, Article 7: “The signatories
bind themselves to consider in their regional and economic development plans, the special interests of
minorities, and to guarantee such economic and social development of areas with autochthonous
minority settlement as will promote the social and economic equality of the minorities.

The signatories shall, for the benefit of the minorities, support all forms of cross-border cooperation,
particularly economic cooperation.

The signatories shall support such economic development as will prevent emigration of the population
and a forced change in ethnic structure of the autochthonous territory of the minority”.
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The arrangement which the state of Slovenia adopted inthe area of the economic development of
the ethnic communities could be placed inthe framework of “posttive discrimination”. Slovenia
bound itseff,inthe Law onthe Use of Funds Acquired by Purchase According tothe Law onthe
Transformation of Enterprise Ownership™ , to set aside part of these funds (amounting to 2.5% of
the accumulated money) exclusively for the creation of an economic foundation for the autochtho-
nous ethnic communities. On the basis of that law, a special ordinance?® was adopted definingin
more detail the criteria and procedures for the allocation of funds. The right to apply for funds for
the creation of an economic foundation pertains to natural persons-members of the autochtho-
nous ethnic communities, and legal entities that are majority owned by members of the autochtho-
nous ethnic community, or those whose founder is the ethnic community. The resources are
distributed proportionally between the two autochthonous ethnic communities and are channelled
into the development of farms, auxiliary activities at farms, cooperative organisations, small
business and into investments in other production or service facilities and equipmentinthe
economy. One condition for the acquisition of funds in the form of aloanis atleast 15% self-
participation of the applicant. Applications for loans lodged by members of the ethnic communities
are handled by a special committee consisting of representatives of the Ministry for Economic
Relations and Development, the Ministry for Agriculture, Forestry and Food, the Ministry for
Economic Activities and the Bureau for Minorities of the Republic of Slovenia. Before making a final
decision on applications, the committee must obtain the opinion of the Coastal seff-governing ethnic
community of the ftalian minority and the Pomurje Hungarian ethnic community, onthe significance
ofthe proposed projects for those communities. Until 1999 three tenders had been advertised for
the allocation of funds for the preservation and development of the economic foundation of the
ethnic communtties.

The Strategy of Regional Development of Slovenia?', prepared by the Ministry of
Economy does not determine the economic foundation of minority communities as a
special development category. In item 4.2 (preferential areas of regional policy) it is
written that the Slovene regional policy will be particularly active in the areas “where
the Hungarian and Italian national communities and the Romany ethnic group live.??”
The State is to act mainly with “indirect regional incentive”. The State uses the term
ethnically mixed territory and not individual national minorities. This is theoretically
acceptable. However, the ways in which the minority communities would acquire the
development incentives remain undefined. So a real danger exists that the nationally
mixed areas will gain the State incentives because of the presence of minority commu-
nities, whilst the communities themselves will find it more difficult to obtain such
funding.

21The Strategy of Regional Development of Slovenia. Poro¢evalec, n.60 (Ljubljana, July 9th 2001)
22The Strategy of Regional Development of Slovenia. Poroevalec n.60 (Ljubljana, July 9th 2001), p. 44



At the end of this summary review the problem of the political participation of
national communities is worth addressing. The correlation between the political
participation of members of ethnic communities and the system of special ethnic
minority rights may be observed from several perspectives: firstly, through the
realisation of the right to (or desire for) appropriate representation by members of
ethnic minorities in governmental bodies at local and national levels; secondly, by
analysing the scope and depth of the actual power that elected deputies of ethnic
minorities have in representing the interests of ethnic minorities; and thirdly, by
examining the (political) self-organisation of ethnic minorities in the light of the
realisation of the system of special minority rights in Slovenia. These institutions are
known as “Self-governing ethnic communities”.

When discussing the participation in decision-making by members of ethnic
communities, we have in mind only one segment of ethnic minority participation in
decision-making: their political activities which relates to the realisation of special
minority rights. Political activity arising from the “purely” ideological determination of
members of an ethnic community belongs in the category of general human rights
which pertain to every citizen without distinction. Although one cannot completely
separate the two segments, the present discussion uses the term “double political
personalities”, meaning that the members of national communities participate in
politics as either ordinary citizens or, at other times, as citizens with special national
attributes. Such methodological distinction is meaningful when the lawgiver raises the
minority attributes to the level of constitutive elements of the state. From statements
above in this text it may be concluded that this very model was chosen and imple-
mented in Slovenia. Electoral legislation has been designed in accordance with the
described model, and it gives to the members of the ltalian and Hungarian ethnic
communities the right to cast two votes in elections for deputies to the National
Assembly or in elections for local self-governing bodies (municipalities). The first vote is
“used” to choose a candidate according to their ideological political affinity of the
individual members of ethnic minorities, and the second vote to elect a special deputy
of the ethnic community.

Before analysing the problem of political participation in a more detailed way, another
very important provision in the model of the protection of ethnic minorities must be
mentioned - In order to properly protect the interests of the ethnic minorities and to
avoid the possibility that the legislation concerning strictly minority matters would be
adopted against the will of the ethnic communities, the Constitution contains the
provision that these laws “cannot be adopted without the consent of ethnic
communities representatives "3

23 Constitution of the Republic of Slovenia, Article 64, par.5
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The 19971 Constitution of the Republic of Slovenia?* guarantees to the members of the Italian and
Hungarian ethnic communities appropriate representation inthe National Assembly andin
representative bodies of local seff-government. In Article 80, the Constitution defines more
specifically that “one deputy of the Italian and one deputy of the Hungarian national communities
shallalways be elected to the National Assembly”. More importantly, the State authorises the seff-
govemingethnicoommunities?® to compile electoral registers of Slovenian citizens who are
members of the talian or Hungarian minorities. The task is performed by a special commission of
the respective self-goverming ethniccommunity?® . This electoral register is used for the election of
representatives ethnic minorities at the local level (municipalities) and for the election of representa-
tivesinthe seff-governing ethnic communities. ftis important to mention again that the deputies/
representatives of the Italian and Hungarian minorities in the National Assembly are elected by all
members of the ethnic minorities who have voting rights, irespective of whether they live in the
ethnically mixed area or elsewhere in Slovenia. In the latter case, members of the Italian or
Hungarian ethnic minority are placed on the electoral register of citizens who are members ofthe
talian or Hungarian minorities at their written request.

The creation ofthe special electoral register of citizens who are members of ethnic minorities was
subjectedto a constitutional enquiry at the inttiative of the National Assembly. The Constitutional
Court ofthe Republic of Slovenia decided that the Law on the Records of Voting Rights (Official
Gazette of the Republic of Slovenia, No. 46,/52)is unconstitutional in that it does not define the
criteria “according to which the commissions of the Italian and Hungarian self-governing ethnic
communities decide which votersto place onthe special electoral register of citizens who are
members ofthe autochthonous ethnic communities .

% See article 64 of the Constitution of the Republic of Slovenia.

25 Law on the Records of Voting Rights (Official Gazette of the Republic of Slovenia No. 46/92)

Article 19

26 Law on the Records of Voting Rights (Official Gazette of the Republic of Slovenia No. 46/92):

Article 20: “The commission mentioned in the preceding article shall consist of a president and two
members. The commission for the formation of the electoral register must be established and its
president and members appointed at the latest five days after the elections have been called.”

Article 21: “The electoral register of citizens who are members of the Italian or Hungarian ethnic
community shall be confirmed by the president and members of the commission for the formation of
the electoral register, with the hand and seal of the appropriate self-governing ethnic community. The
commission submits the electoral register to the competent body for approval within 15 days from the
day the elections were called”.

27 Constitutional Court..Decision 844 on establishing the constitutionality of the Law on Elections to the
National Assembly, the Law on Local Elections, Article 22 of the Law on the Records of Voting Rights,
paragraph 4 of Article 53, Article 134 and paragraph 2 of Article 140 of the Statute of Koper Municipal
Council, on establishing an unconstitutional legal loophole in the Law on the Records of Voting Rights,
and on the partial rejection of the initiative. Official Gazette of the Republic of Slovenia, No.20/ 1998,
p.1308



The Constitutional Court declared that autochthony is attributed to the ltalian and
Hungarian national communities. Therefore, “all special rights with which the Constitu-
tion protects the ethnic communities are applied to the members of the autochthonous
Iltalian and Hungarian ethnic communities - and not to all persons declaring themselves
to be Italians or Hungarians. Keeping this in mind, it is not enough for the exercising of
special rights (in particular the special voting right) that a person declares himself to be
Italian or Hungarian. A constitutionally inadmissible situation would arise if a commis-
sion of a self-governing ethnic community had to enrol in the special electoral register
every adult citizen who declared himself to be a member of the autochthonous ltalian
or Hungarian ethnic community. The affiliation with the autochthonous Italian or
Hungarian ethnic communities is not only a matter of the individual's will but also a
matter of the ethnic community which considers such a person to be its member or
not. An arrangement according to which the enrolment into a special electoral register
Is assured to anyone who declared himself to be a member of the autochthonous
[talian or Hungarian ethnic community would not enlarge the protection of the ethnic
communities. Rather it would permit uncontrolled misuse, either for exclusively elec-
toral purposes, or with the intention of distorting the true will of the community in its
ordinary activities, in elections of its own bodies, etc. Such an arrangement would
nullify the special rights of members of the autochthonous Italian and Hungarian ethnic
communities.”?® The decision of the Constitutional Court was that “the criteria for the
determination of affiliation with the autochthonous Italian and Hungarian national
communities should be defined by law (..). The lawgiver was assigned the task of filling
this constitutional gap before the calling of the next elections to the National Assem-
bly?®.

The lawgiver fulfilled this “commitment” with the adoption of the Law on the Amend-
ment of the Law on the Record of Voting Right, stating that the “Commission of the
self-governing Ethnic Community enrols the individuals who are members of the
autochthon national community into the voting registry of the citizens that belong to
the Italian or Hungarian national communities. The affiliation with the autochthonous
Italian or Hungarian national communities is determined on the basis of the individuals’
declaration or on the basis of entry in the voting registry of the members of the Italian
or Hungarian national communities at the previous election. In the event of doubt
concerning the validity of the individual’s statement, a special determination procedure
Is to be carried out by the commission in accordance with the law governing general
administrative procedure. If the conditions for entry are not met, the commission will
issue such a provision. The self-governing ethnic community will regulate more detailed

28 Constitutional Court. 844. Decision on establishing the .., pg. 1313
29 Constitutional Court. 844. Decision on establishing the .., pg. 1313
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measures for meeting the criteria described in the third paragraph of this article™® .

The elected representatives to the National Assembly of the Hungarian and Italian
ethnic minorities have a representative mandate. \When deciding as “ordinary”
representatives or when deciding as representatives of the ethnic minority they decide
in accordance with their free will.

The dual voting right of members of the ethnic communities has been disputed by a
group of members of the majority ethnic group. They therefore referred this provision
of the electoral legislation to the Constitutional Court for adjudication. The Court has
ruled that the provision was not unconstitutional. It has declared in its reasoning of the
adjudication that “the special voting right of the members of the ethnic community is a
departure from the principle of equality of voting rights. The principle of equality of
voting rights demands that every voter have an equal number of votes and that those
votes have the same value. Voters who have, apart from their general voting right, also
a special voting right have two votes at their disposal - their will is taken into consider-
ation twice: in giving a mandate to a deputy of the ethnic community and in the
distribution of the mandates of other deputies. The very right of members of the ethnic
communities to elect a deputy irrespective of their number is a departure from the
principle of equality of voting rights, and dual voting is a step further away from that
principle.”!

However, the Constitutional Court states further, “the special voting right of members
of ethnic communities is an expression of the constitutionally guaranteed protection of
these communities and their members. Although this is a departure from the principle
of equality of voting rights, such “positive discrimination” is not unconstitutional, on the
contrary: the Constitution places the demand on the lawgiver to institutionalise such
measures in the legislation. Seeing that the Constitution itself provides for and de-
mands a departure from the principle of equality of the voting right (positive discrimina-
tion), there was no need for the Constitutional Court to weigh the significance of the
infringement on the equality of voting right against the significance of the constitutional
value which is achieved by this infringement.”*?

Also of interest is the argument of the Constitutional Court on the necessity of the dual
voting right for members of the ethnic communities. If the law “allowed the members

30The Law on the Amendment of the Law on the Voting Registry. (Official Gazette of the Republic of
Slovenia, 72/2000 1st article)

Article 1: The council of the Pomurje Hungarian national self-governing national community adopted on
..8.2000 special rules of procedure on the criteria for meeting the conditions for affiliation with the
Hungarian national community. In the 2" paragraph of these rules, the following standards for affiliation
were set: the integration of the individual in the activities of the Hungarian national community and;
integration and inclusion in other aspects of the social and cultural life of the Hungarian community and
appertaining to the Hungarian language and culture.

31 Constitutional Court. Decision 844. Decision on the establishment of the constitutionality ... (Official
Gazette of the Republic of Slovenia, 20/1998) pg. 1312

32 Constitutional Court. Loco citato, page 1313



of the ethnic communities only one vote and gave them the choice between exercis-
ing their general and special right to vote (at elections for a deputy of the ethnic
communities and at the elections for all other deputies), one of those two constitutional
rights would be taken away from such persons. Considering that the Constitution does
not restrict the general voting right of members of the ethnic minorities and at the
same time gives them the right to elect a deputy of the ethnic community, the legal
establishment of the right to one vote only with the option of choice would result in the
fact that the members of ethnic communities would be forced to choose between
their two constitutional rights: the general right to vote and the right to be directly
represented. By choosing one of those two rights they would automatically forfeit the
other. Such an arrangement would be unconstitutional, since it would deprive the
members of ethnic communities of one right or the other - according to their own
choice.”*® The dual right to vote of members of the ethnic communities means “a
double departure from the principle of equality of voting rights, however, such a
departure is foreseen and demanded in the Constitution itself as a form of the so-called
positive discrimination 4.

What kind of relations are established between the elected representatives of the
ethnic minorities to the National Assembly and the Self-governing communities? The
question is interesting because we are discussing the relations between two formally
independent institutions. The representative which was elected to the National
Assembly is not the representative of the Self-governing ethnic community, but the
representative of the whole ethnic minority. As such the representative is not bound by
the decisions of the self-governing ethnic community. On the other hand, the Self-
governing ethnic communities are officially recognised interlocutors with the State in
matters regarding different aspects of ethnic minority life. These institutions are able to
present the official opinions and suggestions to the State, but in reality they have little
political power to realise these proposals: persuasion and arguing, perhaps searching
for some kind of “help” from their kin-nation are the only methods of political action of
the self-governing ethnic communities. On the other hand, the elected representative
of the ethnic minority to the National Assembly is not the exclusive representative of
the ethnic minority, but he/she is (in reality) the only one who has the possibility to
participate in an active way in the process of decision making - he/she has the
possibility to propose amendments and corrections to the proposed legal solutions and
In any case, he/she is the only one with the possibility to veto decisions in the National
Assembly regarding special ethnic minority rights.

33 Constitutional Court. Loco citato, page 1313
34 Constitutional Court. Loco citato, page.1313
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Asananalogy to solutions at the state level, the (dual) voting right of ethnic community members is
also granted for elections of ethnic minority members to municipal councils. In article 39, the Law
onLocal Setfgovemment® stipulates that “both ethnic communities in ethnically mixed areas
inhabited by members ofthe ttalian or Hungarian ethnic community (as defined by law) shall have
atleast one representative in the municipal council”. Legal provisions on the mandatory presence
of ethnic community membersin municipal councils are defined in more detail in the statutes of the
following municipalities: lzola/sola , Pirany/Pirano® , Koper/Capodistria® , Moravske Toplice®,
Dobrovnik/Dobronak®®, Hodog/Hodos* , Salovai? , Lendava/Lendva® .

The procedure for electing ethnic community representatives to the municipal councils
is laid down in the Law on Local Elections. The Law provides that “the right to elect
and be elected a member of the municipal council - as a member of the Italian or
Hungarian ethnic community - pertains to members of these ethnic communities .
The voting right of ethnic minority members is guaranteed in a “special municipal
electoralregister ofinhabitants-members of both ethnic communities® Elections for

3% Law on Local Self-government (Official Gazette of the Republic of Slovenia, No. 72/93)

36 Statute of the Isola municipality (Official Bulletin of municipality Isola, 15/1999) paragraph 1 of Article
30: “The municipal council shall consist of 23 members, of which the Italian ethnic minority shall have
two.”

37 Statute of the Piran municipality (Official Bulletin, 10/1999) paragraph 2 of Article 15: “The municipal
council shall consist of 25 members. On the basis of their special voting rights, Italian ethnic minority
members shall elect three of those members of the municipal council.”

38 Statute of the Koper municipality (Official Bulletin 9/95), Article 28: “The municipal council shall
consist of 32 members. ltalian ethnic minority members shall elect three of those members of the
municipal council.”

39 Statute of the Moravske Toplice municipality (Official Gazette of the Republic of Slovenia, 11/1999),
paragraph 2 of Article 14: “The municipal council shall consist of 17 members; three of these shall be
members of the Hungarian ethnic community.”

40 Statute of the Dobrovnik municipality (Official Gazette of the Republic of Slovenia, 34/1999) states in
article 21:"The municipal council is elected on the basis of general and equal voting rights with direct
and secret voting. Citizens with permanent residents in the municipality have voting rights. Also elected
by secret ballot is a representatives of the Hungarian national community on the basis of a special
voting right. Also elected by secret ballot are the members of the Slovene nation, who represent a
minority in the municipality.”

41 Statute of the Hodo$ municipality (Official Gazette of the Republic of Slovenia, 47/1999) , Article 14,
paragraph 2:"The municipal council consists of seven members. The representatives of the Hungarian
and the Slovene national community, since they represent a minority in the municipality, each have one
representative in the council. The representative of the Slovene and Hungarian national community in
the municipal council have the right to veto when deciding on matters concerning the position of their
nationality communities.”

42 Statute of the Salovei municipality (Official Gazette of the Republic of Slovenia, 13/1999) There are
no specific provisions in the statue as there are in other statutes of nationally mixed municipalities.
However, it may be discerned from paragraph 2 of Article 62, that a representative of the Hungarian
national community is elected to the municipal council (Article 62, paragraph 2: “a representative of the
Hungarian national community has the right to use his/her mother tongue when working in the
municipal council and its agencies.”)

43 Statute of the Lendava municipality (Official Gazette of the Republic of Slovenia, 26/1999), paragraph
2 of Article 15: “The municipal council shall consist of 22 members; two of these shall be members of
the Hungarian ethnic community.”

44 Law on Local Elections (Official Gazette No. 72/93), Article 6

45 Law on Local Elections (Official Gazette No. 72/93), paragraph 2 of Article 8



the municipal councl members fromthe ranks of ethnic minorities are conducted according tothe
majority principle®® in special electoral districts comyprising the territory of municipalities* . For the
election of members of the municipal council - as representatives of the Romany community-a
special municipal electoral commission*® is appointed, in which at least one member and one
deputy member mustbe members of that ethnic community* . Candidates for members of the
municipal council - as representatives of the talian or Hungarian ethnic community - are chosen
by atleast 15 signatures of the voters-members of the ethnic minority having permanent
residence inthe municipality. >

Whatkind of amandate do the elected members of ethnic minorities have? It has been mentioned
before that the representatives of minorities elected to the National Assembly have a representa-
tive mandate. By contrast the representatives elected at the local level have an imperative
mandate in matters concerning the special rights of minorities. In spite of being elected by all
members of an ethnic minority with a permanent residence in a particular municipality, minority
representatives are bound by the decisions approved by Municipal self-governing ethnic communk
ties.

The establishment of Self-governing ethnic communities-the central political institutions of the
ethnic communities -was enacted by the Constitution (paragraph 2 of Article 64). On the basis of
that provision, the special Law on Setf-governing Ethnic Communities was adoptec®' . That Law
defines the purposes and duties of Sel-goverming communities® , the manner and procedures for
therealisation of these duties®®, the organisation of the self-governing communities, their relation-
shipto bodies oflocal seff-government (municipalities), the relationship with state bodies and

46 Law on Local Elections (Official Gazette No. 72/93), paragraph of Article 10
47 Law on Local Elections (Official Gazette No. 72/93), Article 23

48 Law on Local Elections (Official Gazette No. 72/93), Article 33

49 Law on Local Elections (Official Gazette No. 72/93), Article 36

50 Law on Local Elections 49 (Official Gazette No. 72/93), Article 49

® Law on Self-governing Ethnic Communities (Official Gazette of the Republic of Slovenia No. 65/94)
52 Law on Self-governing ethnic communities (Official Gazette No. 65/94), Article 3:"The Self-
governing ethnic communities shall accomplish the following tasks:

- inaccordance with the constitution and law independently decide on matters in their jurisdiction;

- in accordance with the law, give an accord on matters relating to the safeguarding of special rights
of national communities, which are decided together with the agencies of self-governing local
communities;

- study and deal with issues concerning the position of national communities, take stands and present
suggestions and incentives to the appropriate agencies;

- encourage and organize activities that contribute to the preservation of the national identity of the
members of the Italian and Hungarian national community.”

53 Law on Self-Governing ethnic communities (Official Gazette No. 65/94), Article 4:

“The Self-Governing ethnic communities fulfil the tasks from the previous article by:

- encouraging and organizing cultural, research, informative, publishing and economic activities for the
development of national communities;

- founding organizations and public institutions;

- monitoring and encouraging the development of upbringing and education for the members of
national communities and, in accordance with the law, cooperating in the planning and organizing of
the educational work and in the forming of educational programmes;

- developing contacts with the kin-nation, the members of national coonmunities in other states and
with international organizations;

- in accordance with the law, perform tasks from the state jurisdiction;

- accomplishing other tasks in accordance with the statute.
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finally their financing. Of course, the formation of self-governing ethnic communities
does not mean that members of ethnic communities have no opportunities for the
establishment of other (political) organisations to express their political affinities and
will, or to protect and promote their ethnic identity. However, if such organisations are
created, they cannot replace the self-governing ethnic communities in their role. Self-
governing ethnic communities remain, on the basis of the constitutional provisions and
the appropriate laws, the only legal partner in the process of dialogue between the
ethnic minorities and the State.

Self-governing ethnic communities have been established in every municipality®*
inhabited by members of the autochthonous ethnic minorities. The municipal self-
governing ethnic communities have then established the “national” self-governing
ethnic communities: one for the Italian and one for the Hungarian ethnic minority.
These communities are the central partners in the relationship between the national
minorities and the State. In accordance with the law, the self-governing ethnic commu-
nities present to the National Assembly, the government and other state agencies
suggestions, initiatives and opinions on all matters that are under the jurisdiction of the
self-governing ethnic communities. The provision of the law stating that that all state
agencies must, “when deciding on matters concerning the position of the members of
the ethnic minorities, consult beforehand the self-governing ethnic communities,®® is
very important.

A similar provision is also valid at the local self-governing level. The self-governing
ethnic communities submit to the local self-government suggestions, initiatives and
suggestions concerning the position of ethnic minorities and the preservation of the
ethnically-mixed areas’ particularities. The duty of the self-governing communities is to
handle these initiatives and to form an opinion on them. The competences of the self-
governing ethnic communities do not, however, include only the formation of opinions
and incentives. The provision declaring that the communities must be in accordance
with the affairs concerning the national minorities is even more important. This accord
must be acquired before deciding on issues concerning the special rights of nationali-
ties “by the representatives of the national minorities that were elected to the councils
ofthe selFgoverning the local communities” %

5 The municipalities are required to ensure premises and other financial means necessary for the
functioning of the municipal self-governing ethnic communities. Financial means for the functioning of
the municipal self-governing ethnic communities are provided in the municipal budget, and financial
means for the functioning of the Italian and Hungarian self-governing ethnic communities in the
Republic of Slovenia are provided in the state budget.

% Law on self-governing ethnic communities. Official Gazette of the RS, No.65/94, Article 15, 2nd
paragraph

% Law on self-governing ethnic communities. Official Gazette of the RS, No.65/94, Article 13



The Law on Seff-governing Ethnic Communities mentioned two other important fields of activity:
firstly, the right of selfgoverning ethnic communities to co-operate with “kin-nations and their states,
with members of ethnic communitiesin other states and withinternational organisations™’ ; and
secondly, the right that “members of the self-governing ethnic communities participate in the
preparation of interstate agreements relating to the status of ethnic minorities and the protection
oftheirrights.”® With this provision the circle of areas of political participation of the representatives
of national communities, which spans from the regulation of their own status on the local, national
andeven international level, is completed. t should be mentioned that the members of national
communities even have the right tojoin political parties of the “majority” nationand to stand as
candidates, to electand be elected onthe party lists.

I1l. THE USE OF LANGUAGE

Inthe model of protecting minority communities the right to use and preserve the minority
languages, in both private and publiclife, represents an essential right of the minorities. This was also
recognized inthe documents of the Counci of Europe. The problem of the usage of the language of
national and//or linguistic minorities was treated with utmost attention in the European Charter on
Regional and Minority Languages. The Charter was adoptedin 1992 and itenteredintoforce in
1998. The states that subscribe to the charter are to pursue the following objectives and
principles (7" article of the Charter on Regional and Minority Languages, paragraph 1):

a) the recognition of the regional or minority languages as an expression of cultural wealth;

b) the respect of the geographical area ofeach regional or minority language in order to ensure
thatexisting or new administrative divisions do not constitute an obstacle to the promotion of
the regional or minority language in question;

¢) the need for resolute action to promote regional or minority languages in order to safequard
them;

d the facilitation andl/or encouragement of the use of regional or minority languages, in speech
andwriting, in public and private life;

e) the maintenance and development of links, in the fields covered by this Charter, between
groups using a regional or minority language and other groups in the State employing a
language used in identical or similar form, as wellas the establishment of cultural relations
with other groups in the State using diifferent languages;

f) the provision of appropriate forms and means for the teaching and studly of regional or
minority languages at all appropriate stages;

gl the provision of facilities enabling non-speakers ofa regional or minority language living in the
area wheretis usedto learn it if they so desire:

h) the promotion of study and research on regional or minority languages at universities or
equivalent institutions;

|} the promotion ofappropriate types of transnationalexchanges, in the fields covered by this Charter,
forregional orminoritylanguages usedinidentical or similar formin two or more States.

®” Law on self-governing ethnic communities. Official Gazette of the RS, No.65/94, Article 16
%8 Law on Self-governing Ethnic Communities. Official Gazette of the RS, No.65/94, Article 17
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2. The Parties undertake to eliminate, if they have not yet done so, any unjustified distinction,
exclusion, restriction or preference relating to the use of a regional or minority language and
intended to discourage or endanger the maintenance or development of it. The adoption of
special measures in favour of regional or minority languages aimed at promoting equality be-
tween the users of these languages and the rest of the population or which take due account of
their specific condiitions is not consideredto be an act of discrimination against the users ofmore
widely-usedlanguages.

3. The Parties undertake to promote, by appropriate measures, mutual understanding between all
the linguistic groups of the country and in particular the inclusion of respect, understanding and
tolerance in relation to regional or minority languages among the objectives of education and
training provided within their countries and encouragement of the mass media to pursue the
same obyjective.

4. Indetermining their policy with regard to regional or minority languages, the Farties shall take into
consideration the needs andwishes expressed by the groups which use such languages. They are
encouraged to establish bodles, ifnecessary, for the purpose of advising the authorities on all
matters pertaining to regional or minority languages.”

Slovenia also signed the charter. Like the other states, Slovenia is obligated to prepare areport on
theimplementation of the assumed obligations in the first year after signing the Charter. Slovenia
was boundto submitsuchareportbythe end of 2001.In orderto make thisreport accessible toas
wide an audience as possible the publishers of the present publication have decided to publish itin
anintegratedform. Inthe report certain introductory explanations, that are available elsewhere in
this publication, and the Chapter onthe Roma community are omitted. Since the report only deals
with one aspect of the life of the Roma (the usage oflanguage), the part dealing with this commu-
nity hadto be completed.

How has this report been created? A draft of the report was sent, along with the text of the
European Charter onRegional and Minority Languages, the Explanatory Report and the Instructions
to Create a First Report, by the Ministry of Foreign Affairs, to the following organisations and
institutions:

- the Office of Nationalities of the Republic of Slovenia,

- the Pomurje Hungarian Self-governing National Community,

- the Coastal Self-governing Italian National Community,

- the Association of Roma of Slovenia,

- the Mayors of ethnically-mixed municipalities (Izola/Isola, Piran/Pirano, Koper/Capodistria,
Moravske Toplice, Dobrovnik/Dobronak, Hodo$/Hodos, Salovci, Lendava/Lendva),

- the deputies of national communities in the National Assembly of the Republic of Slovenia,

- the Ministry of Education, Science and Sport,

- the Ministry of Culture,

- the Ministry of Justice,

witharequestto review the prepared draft, to evaluate and to suggest appropriate corrections and
supplementations. The authors of the report are to be especially mindful of the comments made by




the seff-governing national communities. Namely, there was a belief that the preparation of the
report could be an appropriate opportunity for an analysis of the existing model of linguistic rights
preservation. But this proved to be nothing more than atheoretical desire, since the reaction tothe
draft of the report, especially from the minority communities, was modest, or more specifically, non-
existent! The reasons for this kind of behaviour would best be presented by the representatives of
the minorities themselves. The explanations for this behaviour supplied by “laymen” would, of
course, be speculative. Perhaps some of them might determine that the safeguarding of national
communitiesis already settled ideally and there is simply no need to continually thank the state for
the acquiredrights. The amount oflegislation would be in favour of these notions. However,
respondsthe critic, that may be true but the implementation of this legislation remains in many
areas inconsistent (visual bilingualism, for example). Also, the state allocates scarce amounts of
money to the solutions of the problems of the preservation of minorities. Moreover, opinions that the
amount of the assigned rights has diminished with new regional laws, for example in the field of
economics and especially finance, are also present. Most likely this does not exhaust the list of
possible reasons for the restrained reaction of the representatives of the minority institutions. Ve
must address again the fact of the small number of members of these national commmunities, which
practically disables the forming of a civil society within the minority communities. A welHoranched
system of minority institutions that survives more or less solely on the basis of the state’s financial
support, absorbsa “‘mass” of the work-active minority members; while the modest economic base
preventsthe selt-inancing ofthe activities of minorities. Therefore, there are plenty of reasons for
directed criticism by the representatives of the minorities.
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IV. THE IMPLEMENTATION OF THE EUROPEAN
CHARTER ON REGIONAL AND MINORITY LAN-
GUAGES

Slovenia signed the European Charter for Regional or Minority Languages on 3 July 1997, it
ratified iton 19" July 2000, and it was published in the Official Gazette on 4™ August 2000.0n
depositing the ratification instruments, Slovenia stated that the Charter was to enterintoforce on 1%
January 2001.

Upondepositing the ratification instruments of the Charter for Regional or Minority Languages, the
Republic of Sloveniainformed the general secretary of the Council of Europe, that on its national
territory the Hungarian and ftalian languages are the regional or minority languages. It was also
noted thatthe provisions of the first through fourth paragraphs of article 7 will apply mutatis
mutandistothe Romany language. The inhabited area of Italian-speaking citizens includes the
ethnically-mixed areas of three costal municipalities (these are defined in the municipalities” statutes)
inthe westem part of Slovenia: Koper/Capodistria® , Izola/I1sola®, Piran/Pirano®" (see enclosed
map n.1); while Hungarian-speakers live in five municipalities in Prekmurje, in

%9 Statute of the Koper municipality (the Official Bulletin, n.40/2000), Article 7: “On the nationally
mixed area of the municipality encompassing the settlements Ankaran - Ancarano, Barizoni - Barisoni,
Bertoki - Bertocchi, BoSamarin - Bossamarino, Cerej - Cerei, Hrvatini - Crevatini, Kampel - Campel,
Kolomban - Colombano, Koper - Capodistria, Prade, Premancan - Premanzano, del naselja Spodnje
Skofije (Valmarin), Salara - Salara and Skocjan - San Canzano, where members of the autochthon Italian
national community live, the official languages are Slovene and ltalian”.

80 Statute of the Izola municipality (the Official Bulletin, n.15/2000), Article 4, 3rd paragraph: “on the
nationally mixed area (bilingual area), encompassing the town of Isola and the settlements Dobrava and
Jagodie, the Slovene and ltalian language are equal in public and private life”.

61 Statute of the Piran municipality (the Official Bulletin, n.10/1999), Article 3: “On the nationally-mixed
area of the municipality encompassing the settlements: Piran, PortoroZ, Lucija, Strunjan, Seca, Secovlje,
Parecag and Dragonja (the bilingual territory), on which members of the Italian national community live,
the Slovene and ltalian languages are equal in public and private life”.



the border with Hungary: Hodo$/Hodos®? , Salovci®®, Moravske Toplice® , Dobrovnik/
Dobronak®, Lendava/Lendva® (see enclosed mapn. 2).

Accordingtothe dataofthe 1991 census (the last census), 9,240 persons declared their mother
tongueto be Hungarian (with 7,698 living in the nationally-mixed municipalities), while 4,009 did so
forthe ltalianlanguage (with 3,54 3 in nationally-mixed municipalities). The mother tongueis chosen
entirely subjectively. This principle, which also applies for choosing one’s ethnic affliation, means
thatthe answer given by the questioned person is noted without any additional “testing” (for
example language knowledge).

Slovenia did not assign any nontterritorial languages.

63 Statute of the Salovci municipality (Official Gazette, n.13/1999), Article 2: “A part of the area of the
municipality, on which members of the Hungarian national coonmunity live, is ethnically mixed. The
nationally mixed area of the municipality is the settlement DomanjSevci - Domonkosfa.

64 Statute of the Moravske Toplice municipality (Official Gazette, n.11/1999), Article 2, 2nd paragraph:
“The settlements CiecCka vas - Csekefa, Motvarjevci — Szentldszlo, Pordasinci - Kisfalu, Prosenjakovci-
Péartosfalva and Sredisce - Szerdahely are inhabited by members of the Hungarian national commu-
nity.”

5 Statute of the Dobrovnik municipality (Official Gazette, n0.34/1999), Article 2, 2nd paragraph: “the
part of the municipality inhabited by members of the Hungarian national community is ethnically mixed.
The ethnically mixed area encompasses the settlements Dobrovnik - Dobronak and Zitkovei - Zsitkdc.”
66 Statute of the Lendava municipality (Official Gazette, n.26/1999), Article 1: “the Lendava municipal-
ity is a self-governing local community founded by law in the areas of the following settlements: Banuta-
Bénuta, Benica, Centiba-Csente, Dolga vas-Hosszufalu, Dolgovaske gorice - Hosszufaluhegy, Dolina pri
Lendavi-Volgyifalu, Dolnji Lakos-Alsdlakos, Gaberje-Gyertyanos, Genterovci-Gontérhaza, Gornji Lakos-
Felsolakos, Hotiza, Kamovci-Kdmahéza, Kapca-Kapca, Kot-Két, Lendava-Lendva, Lendavske gorice-
Lendvahegy, Mostje-Hidvég, PetiSovci-Peteshdza, Pince-Pince, Pince marof-Pince major, RadmoZzanci-
Radamos, Trimlini-Harmasmalom, part of Brezovec. The ethnically mixed area of the municipality where
members of the Hungarian ethnic community also live comprises the above-named settlements, except
for the settlements Benica, Hotiza and part of Brezovec.
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Slovenia obligated itself according to the 4*" article of the Law on Ratification to
use for the Hungarian and ltalian languages the following paragraphs and sub-
paragraphs from part lll of the Charter®’:

“From the 8“ article:

Paragraph 1a (i i), b (i ii, i), ¢ (i, ii, i), d (i, i1, 1ii), e (i), f (i), g, h, i
Paragraph 2.

From the 9% article:

Paragraph 1a,b,c.d
Paragraph 2 a, b, ¢

From the 10* article:
Paragraph 1
Paragraph 2
Paragraph 3
Paragraph 4
Paragraph 5

From the 11% article:
Paragraph 1a (i), e (i)
Paragraph 2
Paragraph 3

From the 12" article:
Paragraph 1a, d, e, f
Paragraph 2
Paragraph 3

From the 13" article:
Paragraph 1
Paragraph 2

From the 14" article:
Paragraphs a, b.

In accordance with the 5" paragraph of the 7" article of the Charter, the Republic of
Slovenia will apply the provisions of the first through fourth paragraphs of article 7
mutatis mutandis to the Romany language® .

57 This chapter is entitled “Measures to promote the use of regional or minority languages in public life
in accordance with the undertakings entered into under Article 2, paragraph 2.

58 Law on the Ratification of the European Charter on Regional and Minority languages, the Official
Gazette, n.17 (4.8.2000), Article 4



Article 8: EDUCATION

Sloveniais obligated to honourthe provisions stating that it must
(if” make available pre-school education in the relevantregional or minority languages; or
(i) to make available a substantial part of pre-school educationin the relevant regional or

minority languages ™.

With regard to primary education, Slovenia chose the provisions stating that the Parties will
(i) make available primary educationin the relevant regional or minority languages; or
(i) make available a substantial part of primary education in the relevant regional or minority
languages; or
(iiiy provide, within primary education, for the teaching of the relevant regional or minority
languages as anintegral part of the curriculum”.”©

Furthermore itis to ensure appropriate secondary educationto which item (c) inthe European
Charter refers. This item binds Sloveniato respect the provisions obligating the Parties to
(i) make available secondary educationin the relevant regional or minority languages; or
(i) to make available a substantial part of secondary educationin the relevant regional or
minority languages; or
(iii) to provide, within secondary education, for the teaching of the relevant regional or minority
languages as anintegral part of the curriculum”.”?

ftemn (d) of the 8" article refers to the commitments in the area of technical and vocational
education. The three provisions Sloveniais obligated to fulfll state that the Parties must
(if” make available technical and vocational education in the relevant regional or minority
languages; or
(i) tomake available a substantial part of technical and vocational education inthe relevant
regional or minority languages; orto
(iily provide, withintechnical and vocational education, for the teaching of the relevant regional
or minority languages as anintegral part of the curriculum.””2

89 European Charter for Regional or Minority Languages, Article 8, 1st paragraph, a (i,ii)

70 European Charter for Regional or Minority Languages, Article 8, 1st paragraph, b (iiiii)
/1 European Charter for Regional or Minority Languages, Article 8, 1st paragraph, ¢ (i,iiii)
2 European Charter for Regional or Minority Languages, Article 8, 1st paragraph, d (iiiii)
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The commitments in the area of higher education are discussed in item (e) of the 8"
article. The provision Slovenia is obligated to fulfill states that

(iii) “the Parties must if, by reason of the role of the State in relation to higher educa-
tion institutions, sub-paragraphs i and ii cannot be applied, encourage and/or allow the
provision of university or other forms of higher education in regional or minority lan-
guages or of facilities for the study of these languages as university or higher education
subjects”.”®

The charter also refers to adult and continuing education. Slovenia chose to
comply with the provision stating that

(ii)“if the public authorities have no direct competence in the field of adult education,
to favour and/or encourage the offering of such languages as subjects of adult and
continuing education.””*

From the first paragraph of article 8 Slovenia also chose to comply with the following
items, obligating the parties to:

(g) “make arrangements to ensure the teaching of the history and the culture which is
reflected by the regional or minority language;

(h) to provide the basic and further training of the teachers required to implement those
of paragraphs a to g accepted by the Party”’®.

We should also mention item (i), obligating parties “to set up a supervisory body or
bodies responsible for monitoring the measures taken and progress achieved in
establishing or developing the teaching of regional or minority languages and for
drawing up periodic reports of their findings, which will be made public”.”®

In accordance with article 8 of the Charter, Slovenia is also bound to exercise the 2™
paragraph that also offers the possibility of education on territories where regional or
minority languages are not traditionally used. The state Parties have obligated them-
selves to, if that is the case, “allow, encourage and ensure instruction in regional or
minority languages or the instruction of regional or minority language instruction on all
appropriate levels of education, if this is justified by the number of users of regional or
minority languages”.”’

Under the new Constitution, Slovenia has preserved the basic outline of the educa-
tional system for ethnic community members which had shown itself in the post-war
era to be the most effective and suitable public medium for the preservation and
development of the ethnic identity of ethnic communities, while at the same time

/% European Charter for Regional or Minority Languages, Article 8, 1st paragraph, e (iii)
4 European Charter for Regional or Minority Languages, Article 8, 1st paragraph, f (i)
’5 European Charter for Regional or Minority Languages, Article 8, 1st paragraph,

76 European Charter for Regional or Minority Languages, Article 8, 1st paragraph, (i)

7 European Charter for Regional or Minority Languages, Article 8, 2nd paragraph



actively promoting the ideas of tolerance of ethnic differences and peaceful coexist-
ence In ethnically mixed areas. These two elements can be discerned from the
provisions of the Law on the Special Rights of the Members of the ltalian and Hungar-
ian Communities in the Field of Education and Upbringing. In Article 3 (objectives) it is
stated that “upbringing and education in kindergartens and schools where the Italian
language is used and in bilingual kindergartens and schools on ethnically-mixed areas
include, in addition to the objectives listed in the regulations in the field of upbringing
and education, also the following objectives:

the preservation and development of the Hungarian or ltalian languages and the cul
ture of the ltalian or Hungarian national communities,

- the development of linguistic capabilities and aptitudes in the first and second lan-
guage (for members of national communities the first language is ltalian or Hungarian,
and the second Slovene),

- the cultivation of knowledge about the historical, cultural and natural heritage of the
[talian or Hungarian national communities and their kin-nations,

- the cultivation of knowledge about the affiliation to the ltalian or Hungarian national
communities and the preservation of their own cultural traditions,

- the cultivation of respect and understanding of national and cultural diversity, of coop-
eration between the members of the Slovene nation and the members of the ltalian or
Hungarian national community and the development of skills required to live and coexist
in an ethnically mixed area,

- informing about the position of the Italian or Hungarian national community in
neighbouring states and the creation of ties and cooperation with members and institu-
tions of these communities.”’®

The compulsory bilingual education system in the ethnically mixed area of
Prekmurje and the monolingual schools for members of the ltalian ethnic commu-
nity in the coastal bilingual area have developed as a result of two totally different
historical situations. The education system for members of ethnic communities is a
constituent part of a unified Slovenian state educational system’®. This means, among
other things, that the State is obliged to ensure the preservation and development of

’8 Law on the Implementation of the Special Rights of Members of the Italian and Hungarian Nationality
in the Field of Education (Official Gazette, 35/2001), Article 3

/% Law on the Implementation of the Special Rights of Members of the Italian and Hungarian Nationality
in the Field of Education (Official Gazette, 35/2001), Article 2: (integration into the system) “The
upbringing and the education for the members of the Italian and Hungarian national community is an
integral part of the educational system in the Republic of Slovenia and is based on the regulations
covering the field of pre-school education, elementary education, lower and higher secondary
vocational education, secondary professional and technical education and technical general education,
if this is not otherwise regulated by law.”
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educational institutions and their financing, with the active participation of the ethnic
communities or their organisations®® . An important provision of the Law on the
Organisation and Financing of Education states that “the Self-governing ethnic
community co-establishes public kindergartens and schools which are established for
education in the language of the ethnic community or for bilingual education™'.
Provisions on the participation of representatives of national communities (Self-
governing ethnic communities) in the establishment and management of schools
where teaching is conducted in minority languages can also be found in the proposal
of the Law on the Special Rights of the ltalian and Hungarian minority communities in
the field of upbringing and education, in the 12 (the founding) and 13" (the council's
composition) articles.

On the bilingual area of municipalities of Hodos, Salovci, Moravske Toplice, Dobrovnik
and Lendava, where the Hungarian national community lives, education is conducted
bilingually in kindergartens and primary schools, in both the Slovene and Hungarian
languages. These kindergartens and schools are visited together by children (pupils) of
both the Slovene and Hungarian nationalities. This method enables the children to be
familiarised with the language and culture of the other nation as well as their own. The
educational activity is conducted in both languages, and children are divided into
groups when lessons in mother tongues are being held, which enables more exten-
sive mother language instruction. Bilingual elementary schools are being attended by
986 pupils in the year 2001/02.

The number of pupils in elementary schools is demonstrated in the following chart:

ELEMENTARY SCHOOL Number of pupils
1. The Lendava Bilingual Elementary School | 687
the central school 602
the branch school in Gaberje 35
the branch school in PetiSovci 10
the branch schoolin Dolina 0
the branch school in Centibi 40
2.The Lendava Bilingual School I

(elementary school with an adapted progransnme) 40
3. The Bilingual Elementary School of Vlaj Lajos in Genterovci 88
4. The Dobrovnik Bilingual Elementary School 84
5. The Prosenjakovci Bilingual Elementary School 87
the central school 72
the branch school in DomanjSevci 8
the branch school in Hodos 7
Total: 986

8 Law on Self-Governing Ethnic Communities (Official Gazette of the Republic of Slovenia No. 65/94),
item 3 of Article 4

&1 Law on the Organisation and Financing of Education (Official Gazette of the Republic of Slovenia No.
12/96), item 4 of Article 41



On the ethnically-mixed area of Prekmurje the following kindergartens are functioning
and the number of children that were attending them in school year 2000/2001 is:
the Kindergarten of Lendava, attended by 242 children, the kindergarten class of the
Prosenjakovci Bilingual Elementary School, attended by 26 children, 2 classes within
the Moravske Toplice kindergarten, attended by 21 children, and 2 classes in the
kindergarten of Dobrovnik Elementary School is attended by 27 children.

After elementary school the students can attend the Bilingual High School of Lendava.
The pupils that do not attend the Bilingual High School, and wish to continue learing
the Hungarian language are guaranteed free education of the mother tongue even
outside the bilingual area.

The Bilingual High School of Lendava has 17 class groups attended by 287 students
in the school year 2001/2002. The school dedicates 7 class groups to the general
university preparatory programme, 6 class groups to the economics programme, 3
class groups to the salesperson programme and 1 class group to the engineering
programme.

The Slovene and Hungarian languages are both continuously present in the study
process. The material from Hungarian history, culture and geography is added to the
appropriate Slovene curriculum. Most school books are bilingual. Administration in
bilingual schools as well as relations with the public and with parents of the students
are bilingual. Documents issued by the bilingual school institutions are also bilingual.
The special rapporteur of the European Council, Cézar Birzea, who visited Slovenia in
November 1995, wrote in his report that “the Slovenian system of education in the
ethnically mixed area is unique. It is of great interest not only because it enables total
implementation of special minority rights in accordance with international standards,
but also because of the manner in which these rights are implemented. Its guideline is
interculturalism, stressing true coexistence and a dual cultural identity of the children
who attend bilingual schools™®? .

There are, however, differing views on the system of education in the ethnically mixed
area in Prekmurje. The essence of such views is the desire to form in Prekmurje a
system of education similar to that in the ethnically mixed area in the Coastal Region.
Demands to this effect (under a different legal title) even reached the Constitutional
Court of the Republic of Slovenia, which rejected them. In its decision the Constitu-
tional Court stated that “the Constitution gives the State the responsibility for the
establishment of bilingual schools. The choice of areas where such schools will be
established, and areas where the special rights of the autochthonous minority in the
field of education will be guaranteed by the establishment of minority schools, is within
the jurisdiction of the legislature. Historical circumstances have dictated the

82 A Programme of Case Studies Concerning the Inclusion of Minorities as Factors of Cultural Policy and
Action. Bilingual Education in Slovenia. Council of Europe, Strasbourg, 1996, pp. 24
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organisation of bilingual education in areas inhabited by the Hungarian ethnic minority,
but not in areas inhabited by the Italian ethnic minority. The preservation of the
network of bilingual schools means respecting the obligations which Slovenia ac-
cepted with ratified international agreements and is not unconstitutional”.

For members of the Hungarian ethnic minority, continuation of education in their
mother tongue is difficult, since the demographic situation does not allow for
organisation of tertiary instruction in the Hungarian language. Hungarian language and
culture may be studied at the University of Maribor and at the University of Ljubljana.
At the University of Maribor there are also courses for teachers in bilingual kindergar-
tens and primary schools. As for the desire to study other courses in the mother
tongue, “assistance” must be sought at universities in Hungary. The Convention on
Providing the Special Rights of the Slovenian Ethnic Minority in the Republic of Hun-
gary and the Hungarian Ethnic Community in the Republic of Slovenia (Official Gazette
of the Republic of Slovenia - MP. No. 6/93) allows for such a possibility in Article 2.
Opportunities for study by members of the Hungarian ethnic community in Hungary,
as well as for members of the Slovenian ethnic community in Slovenia, are also offered
by the “Agreement on Cooperation in the Field of Culture, Education and Science
between the Republic of Slovenia and the Republic of Hungary”, which the two
countries concluded in 199284

The agreement served as a foundation for the preparation of the “Agreement between
the Government of Slovenia and the Government of Hungary on the Mutual Recogni-
tion of Diplomas and Certificates”, that the States signed in 1999. Slovenia ratified it on
10" May 2000 and it was published in the Official Gazette no. 44,/2000.

Cooperation with educational institutions of the kin-nation is also foreseen in the Law
on the Special Rights of the ltalian and Hungarian national communities in the Field of
Education. In article 4 (cooperation with the kin-nation’s institutions) it is stated: “to fuffil
the objectives, set by this law, and in accordance with international agreements, public
kindergartens or schools in the language of national communities and bilingual
kindergartens and schools (in the following text: kindergartens and schools shall
cooperate with appropriate institutions of the kin-nation in neighbouring states”.

In accordance with the constitutional provision on the implementation of the special
rights of national communities outside the ethnically-mixed area, the members of the
Hungarian community are entitled to free Hungarian language instruction in Murska
Sobota. The teaching of Hungarian shall be organised, if no less than 7 students are

83 Constitutional Court. Decision on the finding that paragraph 3 of Article 3 of the Law on the
Organisation and Financing of Education is not unconstitutional. Official Gazette of the Republic of
Slovenia, No. 77/1998

84 Agreement on Cooperation in the Field of Culture, Education and Science between the Republic of
Slovenia and the Republic of Hungary (Official Gazette of the Republic of Slovenia, International
agreements, No. 6/1993).



enrolled in the class. This solution complies with the provision of the 2™ paragraph of
Article 8 of the European Charter. In the Law on the Special Rights of the ltalian and
Hungarian national communities in the Field of Education, Article 9 refers to minority
language instruction outside the ethnically-mixed area (the instruction of the minority
language outside the ethnically-mixed area). “The students and apprentices that finish
an elementary school in the minority language or a bilingual elementary school and
enrol in a vocational school, a technical high school or general secondary schools
outside the nationally mixed areas, must be provided with the education of the
minority language as an extra-curricular activity by these schools, individually or with
other schools. The instruction of this language shall be organized, if no less than b
students or apprentices choose to enrol, and it must be free. A group of students or
apprentices can also be formed among the students or apprentices that attend school
in different programmes and different schools in the same region.”

For members of the Italian ethnic community, a monolingual school system was
developed. Instruction in kindergartens, primary and secondary schools is conducted
in the Italian language, while the study of Slovenian is compulsory® . ltalian is also the
schools” administrative language and the language of communication with parents.
The teaching staff and other employees in schools with Italian as the language of
instruction are persons whose mother tongue is ltalian. The greater part of the teach-
ing staff are Slovenian citizens, some 10% are citizens of the Republic of Croatia, and
some 4% are ltalian citizens. Instructional material is prepared in Slovenia, and some is
imported from Italy. Some material used in the instructional process is suitably adapted
to the needs of the ltalian ethnic community in Slovenia and is published by EDIT
publishers in Rijeka (Croatia).

Schools in the Italian language are functioning in the municipalities of Izola, Koper
and Piran. In each municipality there is a central elementary school, with branches
situated in smaller towns. In the school year 2001/2002 there are altogether 435
pupils attending elementary schools in the ltalian language, and the number of
students in each school is evident from this chart:

85 Statute of the Koper municipality (the Official Bulletin, n.40/2000), Article 111, 1st paragraph: “In all
schools in the area of the Koper municipality the study of the Slovene language is compulsory for the
members of the Italian national community.”
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ELEMENTARY SCHOOL Number of pupils
1. Dante Alighieri Elementary School Isola 102
2. Pier Paolo Vergerio il Vecchio Elementary School Koper 182
the central school 140
the branch schoolin Semedeli 14
the branch school in Bertoki 12
the branch school in Hrvatini 16
3. The Vincenzo de Castro Elementary School Piran 151
the parent school 61
the branch school in Lucija 49
the branch school in Secovlje 36
the branch school in Strunjan 5
Total: 435

On the ethnically mixed area of Slovenska Istria, educational activities for members of
the Italian national community is conducted in the ltalian language. In the school year
2000/2001 such kindergartens were attended by 264 children, namely: the kinder-
garten of Dante Alighieri Elementary School in Isola had 61 children, the La Coccinella
kindergarten in Lucija had 82 children and the Delfino Blu kindergarten based in Koper
had 121. The kindergartens have branches in every town where there is an elemen-
tary school or any one of its branches.

In Slovenska Istra three Italian language high schools exist, namely two general
secondary schools and one technical school. The General Secondary School of
Antonio Sema in Piran has 78 students in 4 class groups in the school year 2001/
2002, while the General Secondary School of Gian Rinaldo Carli in Koper has 78
students for the same school year. The Pietro Coppo High School in Izola has the
following programmes: economics, business secretary studies, salesperson, metallurgy
and auto mechanics. In the school year 2001/2002 it was attended by 133 students
in 16 class groups.

In continuing their education at university level, students of Italian nationality encounter
similar problems as their Hungarian peers. They may study ltalian language and
literature at the Faculty of Arts and Humanities at the University of Ljubljana and at the
Department of Italian Language and Literature at the Faculty of Education at the
University of Ljubljana, based in Koper. The same institution also educates teachers for



kindergartens and the first four years of ltalian language schools. Members of the Italian
ethnic community may then continue their studies at universities in Croatia (Rijeka,
Pula) or in Italy. They must also turn to universities in Italy if they wish to use Italian as
the language of instruction in other, non-linguistic fields. The Agreement on Mutual
Recognition of Degree Certificates which Slovenia and Italy concluded in 1995% s
the legal framework which facilitates the study of members of the Italian ethnic
community at ltalian universities, and analogously also the study of members of the
Slovenian minority in ltaly, in Slovenia.

Schools with ltalian as the language of instruction are not closed institutions strictly
limited to members of the Italian minority. Although they are primarily intended for the
schooling of children of the Italian ethnic community, children of non-italian background
may also enrol. This option may be an important developmental element for these
schools, since they may in the future have difficulty filling their existing capacities,
because of the demographic decline of the Italian minority®’. They will, of course, have
to be competitive in quality with Slovenian language schools. And finally, let us repeat
the important provision in the Slovenian model of dealing with the “ethnic minority
question”: in educational institutions in the ethnically mixed area where instruction is
in the Slovenian language, classes in the language of the ethnic community
are compulsory8. Studies have shown that such an educational model which offers
members of the majority nation and members of the ethnic community at least a
receptive knowledge of the language of the other ethnic group is supported by the
greater part of the population ofthe ethnically mixed area®.

86 Memorandum of Understanding on the Mutual Recognition of Slovenian and ltalian Degree
Certificates and Professional Qualifications. Official Gazette of the Republic of Slovenia, International
Agreements, No. 4/1996

87 Research performed in schools with Italian as the language of instruction in Slovenia and Croatia have
shown that in those schools there are some 25% of students who are of ltalian nationality and whose
mother tongue is Italian, 15-20% of the children are of Slovenian or Croatian origin, while for the
remainder, ethnic affiliation and mother tongue are not the same. Loredana Bogulin-Debeljuh: Lldentitf
Etnica: Gli Italiani dell’Area Istro-Quarnerina. Etnia-V, Rovigno. Centro di Ricerche Storiche. 1994

88 Statute of the Koper municipality (the Official Bulletin, no. 40/2000), Article 111, 2nd paragraph: “In
all Slovene schools in the nationally mixed area of the municipality the study of the ltalian language is a
compulsory subject.”

89 See for example the results of the research project Interethnic Relations and Ethnic Identity in
Slovenian Istria: (Koper/Capodistria, Piran/Pirano, Izola/Isola): a comparative analysis of ethnic identity
elements of the population in contact areas of the border regions in Slovenia, Austria, Italy and Hungary
(project leader Albina Necéak-Luk), Ljubljana, INV 1996

Miran Komac



Article 9: JUDICIAL AUTHORITIES

Anotherfield of use of language of national communities inthe Furopean Charter refersto the
Judicial authorities. Slovenia has bound itself to implement the provisions, stating that it shall, forthe
districts where the number of national or minority languages users and the position of the individual
language justifies the below listed provisions, and where the below listed benefits do not, in the
Judge’s opinion, hinder the regularities of the proceedings:
“(a) incriminalproceedings:
() toprovidethatthe courts, atthe request of one of the parties, shall conduct the proceedingsin
the regional or minority languages; and/or
(i) toguaranteethe accusedtherightto use his/her regional or minority language; andy/or
(iiiy to provide thatrequests and evidence, whether written or oral, shall not be considered inadmis-
sible solely because they are formulated in a regional or minority language; and/or
(iv) toproduce, onrequest, documents connected with legal proceedings in the relevant regional or
minority language, if necessary by the use of interpreters and translations involving no extra
expense for the persons concemned«®.

The use of aminority language is also guaranteed in
(b) “civilproceedings:
() The parties shall note MK ] provide that the courts, at the request of one of the parties, conduct
the proceedingsin the regional or minority languages; and/or
(i) toallow, whenever alitigant has to appear inperson before a court, that he or she may use his
or herregional or minority language without thereby incurring additional expense; and/or
(iii) toallow documents and evidence to be produced in the regional or minority languages, if
necessary by the use of interpreters and translations”.®!

The use of language s, inaccordance with the European Charter, also guaranteed for proceed-
ings before courts charged with administrative affairs. To that effect the parties are obligated
() “toprovidethatthe courts, atthe request of one ofthe parties, conduct the proceedingsinthe
regional or minority languages; and/or
(i) toallow, whenever alitigant has to appear inperson before a court, that he or she may use his
or herregional or minority language without thereby incurring additional expense; and/or
(iii) toallow documents and evidence to be produced in the regional or minority languages, if
necessary by the use of interpreters and translations” %2

Concerning the last provision, referring to the use of interpreters and translations, we
should also mention subparagraph d of article 9, stating that the assistance of interpret-
ers and translations shall bear no additional costs to the involved persons.

90 European Charter for Regional or Minority Languages, Article 9, 1st paragraph, a (iiiii,iv)
91 European Charter for Regional or Minority Languages, Article 9, 1st paragraph, b (ii,iii,)
92 European Charter for Regional or Minority Languages, Article 9, 1st paragraph, ¢ (iii,iii,)



Sloveniahas also bound itself to comply with the second paragraph of article 9, stating that the
parties are:

a."not to deny the validity of legal documents drawn up within the State solely because
they are drafted in a regional or minority language; or

b.not to deny the validity, as between the parties, of legal documents drawn up within
the country solely because they are drafted in a regional or minority language, and to
provide that they can be invoked against interested third parties who are not users of
these languages on condition that the contents of the document are made known to
them by the person(s) who invoke(s) it; or

c.not to deny the validity, as between the parties, of legal documents drawn up within
the country solely because they are drafted in a regional or minority language.”®?

It is interesting that Slovenia has not bound itself to translate into regional and minority

languages the most important internal legal regulations and those, which apply directly
to these languages” users.
Although it is true that many regulations of local communities are also published in the
national communities” languages (mostly in ltalian), it might be reasonable to consider
systematically translating legal provisions that refer specifically to the minority commu-
nities” members, into the minority languages.

How is the use of minority languages regulated in the activities of judicial institutions in
Slovenia?

The Law on Courts (Official Gazette of the Republic of Slovenia, No. 19/94)
stipulates in Article b that “in areas where the autochthonous ltalian and Hungarian
communities reside courts shall operate also in the Italian or Hungarian language, if the
party living in this area uses the Italian or Hungarian language. When a court of higher
Jurisdiction decides on legal remedies in matters in which the court of original jurisdic-
tion used the ltalian or Hungarian language as well, it shall issue a decree also trans-
lated into the ltalian or Hungarian language”.

The use of ethnic minority language may also be found in the Law on Legal Pro-
ceedings®, the Law on the Changes of the Law on Notariat®®, Law on the
Office of Public Prosecutor®®,

93 European Charter for Regional or Minority Languages, Article 9, 2nd paragraph, a, b, ¢

% Law on Legal Proceedings (Official Gazette, No.26/1999) Article 104, par.1:"Parties and other
participants in the proceedings lodge their suits, complaints and other applications in the Slovene
language, or in the language of the national community officially in use in the Court. If a party submits a
claim in a language that is not in official use in the court, the court shall act according to the provisions in
article 108 of this law referring to incomprehensible claims”.

% Law on Amendments to the Law on Notariat (Official Gazette of the Republic of Slovenia No. 48/
94), Article 1: “In the Law on the Notariat ship (Official Gazette, No.13/94) the 2nd paragraph of article
13 shall be changed so that it states: “In areas where the official language is also ltalian or Hungarian,
notarial deeds shall be drawn up in both official languages if the party uses the Italian or Hungarian
languages.”

6 |aw on the Office of Public Prosecutor (Official Gazette of the Republic of Slovenia No. 63/94),
Article 6: “Offices of the public prosecutor shall operate in the Slovenian language. In areas where the
autochthonous ltalian and Hungarian ethnic communities reside, the public prosecutor’s office shall also
operate in Italian or Hungarian if the proceedings are held before the court or another state body in this
language or if the party who lives in this area uses this language in his/her dealings with the public
prosecutor.”
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and the Law on Penal Proceedings®’ . The provisions on the operation of the
judiciary in ethnically mixed areas are regulated by the Rules of the Court in Chapter b,
entitled “Operation of the Courts in areas where the autochthonous Italian and Hungar-
ian ethnic communities reside”* . In accordance with those stipulations, the courts are
obliged to guarantee the equality of the Italian and Hungarian languages in ethnically

9 Law on Penal Proceedings (Official Gazette of the Republic of Slovenia No. 63/94), Article 6:
“(1) Penal proceeding shall be conducted in the Slovene language.

(2) If, in accordance with the Constitution, the court officially uses the language of the ltalian or
Hungarian national communities, the penal proceedings can also be conducted in the language of this
minority as defined by law.”

Article 7:

(1) Charges, complaints and other claims are submitted to the court in the Slovene language.

(2) On the areas, where members of the Italian or Hungarian national communities reside, the members
of these communities can submit claims in the Italian or Hungarian languages, if this language is
officially used by the court.

(3) A foreigner, who has been deprived of his/her liberty, has the right to submit claims to the court in
his own language, and in other cases foreign citizens can submit claims in their own language only
when the condition of reciprocity is met.

Article 9: (1) Subpoenas, written orders and other writings are distributed by the court in the Slovene
language.

(2) A court that officially uses the Italian or Hungarian language as well, also distributes subpoenas in
this language, but only distributes written orders and other writings in this language when the court
conducts the proceedings in both official languages. The participants in the procedure can abandon
their right to the acquirement of written orders and other writings in the Hungarian or Italian language.
The denouncement must be noted in the minutes.

98 Rules of Procedure of the Court. Official Gazette of the Republic of Slovenia No. 17/95, Articles 60-
69 (operation of the court in an area where the Hungarian and ltalian national coommunities reside):
“Article 60: In an area where the autochthonous ltalian and Hungarian national commmunity live and
where equality of the Italian or Hungarian languages is guaranteed by constitution or law, the courts
must ensure the equality of the ltalian or Hungarian languages in accordance with law, if a party
residing in this area uses the ltalian or Hungarian languages.

Article 61: If only one party is involved in the proceeding or if both parties in the proceeding use the
same language, the proceeding shall be conducted only in the language of these parties.

If one of the parties involved in the proceeding uses the Slovene language, and the other the Italian or
Hungarian languages, the proceeding shall be conducted in the Slovene and the Italian or Hungarian
languages (in the following text: a bilingual proceeding).

The court shall act in this manner also if the claim by which the proceeding was initiated is composed in
the Slovene language, and the party declares before the start of the proceeding that he/she uses the
[talian or Hungarian language.

When the court establishes by the claim with which the party initiated the proceeding, or by the
declaration of the client, that the proceeding has to be conducted in the Italian or Hungarian language
or bilingually, it makes an appropriate note and marks the cover of the document (“It.” or “Ma.”).

If, according to the provisions of the law and the court order, a proceeding would have to be conducted
in the Italian or Hungarian language, and the clients state that it should be conducted in Slovene, the
proceeding shall be conducted in Slovene. Such a statement from the party has to be noted in the
minutes.

Article 62: If a proceeding is conducted only in the Italian or Hungarian language, or bilingually, the
clients and other participants are addressed in their own language.

If a participant in the proceeding does not understand the language in which the proceeding is
conducted, he/she has to be provided with an oral translation of what he/she or others are saying, and
of documents and other written evidential material.

Article 63: If a proceeding is conducted in the ltalian or Hungarian language, the minutes shall be
recorded in this language. If a participant in the proceeding does not speak the Italian or Hungarian
language, his testimony shall be recorded in the minutes in the official language in which the proceed-
ing is conducted.

Article 64: The minutes in bilingual proceedings are recorded in the language that the parties and other
participants are using. Any comment, testimony, statement, etc. has to be translated simultaneously and
written in the Slovene and Italian or Hungarian language.

Article 65: Judicial written orders in a proceeding conducted in the Italian or Hungarian language and
written orders in a bilingual proceeding are always issued in the Slovene and ltalian or Hungarian
language.



mixed areas, if the party who lives in this area uses the ltalian or Hungarian language.
The court proceedings may be conducted monolingually if only one party appears in
the proceedings, or if both parties in the proceedings use the same language (the
proceedings may be conducted in the Slovenian or ltalian or Hungarian language only);
but if one of the parties uses the Slovenian language and the other ltalian or Hungarian,
the proceedings must be conducted in the Slovenian and the ltalian or Hungarian
languages (bilingual proceedings). During the proceedings discussions with the parties
are conducted in their language. In the recording of the minutes the same principle is
applied: if the proceedings are conducted in the Italian or Hungarian language, the
minutes are recorded in that language. The minutes in bilingual proceedings are
recorded in the language which the parties and other participants in the proceedings
use. Every statement, deposition or declaration must be translated immediately and
recorded in the Slovenian and in the Italian or Hungarian language. Irrespective of
whether the proceedings were conducted monolingually or bilingually, court rulings are
always issued in Slovenian and in Italian or Hungarian. Courts of higher jurisdiction and
the Superior Court of the Republic of Slovenia must, when ruling on ordinary or
extraordinary legal remedies, in which the court of original jurisdiction conducted
proceedings also in Italian or Hungarian language, issue their decisions also translated
into ltalian or Hungarian. All costs arising from bilingual procedures are the responsibility
of the court and not of the client. Bilingual proceedings may only be conducted by a
Jjudge or professional worker who has passed an examination in the ltalian or Hungar-
ian language. This rule also applies to court officials” participation in bilingual proceed-
ings. The qualification for conducting bilingual proceedings is remunerated with a
special bonus® .

Article 66: If in a proceeding conducted in the ltalian or Hungarian languages or bilingually, an ordinary
or extraordinary legal measure is filed, the court on the 1 level ensures the translation of the legal
measure and of the entire document in the Slovene language before the deposition of the document.
Article 67: All costs incurred by conducting the proceeding in the Slovene or Italian language or
bilingually, are allocated from the funds for the court’s operation and cannot be a burden to the clients.
Article 68: The Ministry of Justice is responsible for the education of judges and other personnel for
conducting bilingual procedures.

A bilingual procedure can only be conducted by a judge or a professional co-operator that has
successfully passed a special exam in the Italian or Hungarian language before a commission of the
Ministry of Justice, or if he/she holds a university degree in the ltalian or Hungarian language or if he/
she is listed in the registry of permanent court translators for one of the two languages.

In courts where there are no judges with an active knowledge of the Italian or Hungarian language,
bilingual proceedings are conducted with the assistance of a court translator.

The provisions of this article apply also to the court staff involved in bilingual proceedings.

Article 69: The bonus payment for the qualification of judges and of court staff to conduct bilingual
proceedings is determined by the judicial council.”

99 The use of a minority language is also mentioned in certain municipality statutes:

Statute of the Municipality Koper/Capodistria (Official Bulletin, No.40/2000), article 112: In the
nationally mixed area of the municipality, penal and other proceedings are conducted bilingually in
accordance with the law.

Proceedings involving several parties of both nations are conducted in the Italian language or bilingually.
State bodies, bodies of the municipal administration and other bodies of the municipality, courts and
other bearers of public authorities, issuing legal and other acts following legally defined procedures,
must issue these acts to the members of the ltalian national community in both languages, and to the
other citizens upon request.

In cases from the previous paragraph both acts are considered original.
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Article 10: ADMINISTRATIVE AUTHORITIES AND PUBLIC SERVICE

The use of the languages of national communities in the activities of administrative
agencies and public services is defined in Article 10 of the European Charter. Slovenia
is bound to comply with paragraphs 1,2,3.4 and b, that is to say, it has chosen to
complyfully witharticle 10. Article 10 states:

1."Within the administrative districts of the State in which the number of residents who are users
ofregional or minority languages justifies the measures specified below and according tothe
situation of eachlanguage, the Parties undertake, as far as this is reasonably possible:

.. toensurethatthe administrative authorities use the regional or minority languages; or
i. toensure that such oftheir officers as are in contact with the public use the regional or
minority languages in their relations with persons applying tothem inthese languages; or
ii.. toensurethat users of regional or minority languages may submit oral or written applications
andreceive areply inthese languages; or
iv. toensurethat users of regional or minority languages may subomit oral or written applications
inthese languages; or
v. toensurethat users of regional or minority languages may validly submita documentinthese
languages;
b tomake avalable widely used administrative texts and forms for the population inthe regional or
minority languages or inbilingual versions;
¢. toallowthe administrative authorities to draft documentsin aregional or minority language.

2.Inrespect of the local and regional authorities on whose territory the number of residents who
are users of regional or minority languages is such as to justify the measures specified below, the
Parties undertake to allow and/or encourage:

a. the use of regional or minority languages within the framework of the regional or local authority;

b the possibility for users of regional or minority languages to submit oral or written applications in
these languages;

¢. thepublication by regional authorities of their official documents also inthe relevant regional or
minority languages;

d the publication by local authorities of their official documents also in the relevant regional or
minority languages;

e the use by regional authorities of regional or minority languages in debates in their assemblies,
without excluding, however, the use of the official language(s) of the State;

f. theuse by local authorities of regional or minority languages in debates intheira.
assemblies, without excluding, however, the use of the official language(s)

g theuse oradoption, if necessary in conjunction with the name in the official language(s), of
traditional and correct forms of place-names in regional or minority languages.



3. Withregard to public services provided by the administrative authorities or other persons
acting ontheir behalf, the Parties undertake, within the territory in which regional or minority
languages are used, inaccordance with the situation of each language and asfar as thisis
reasonably possible:

a. toensurethatthe regional or minority languages are used in the provision of the service; or

h toallow users of regional or minority languages to submita request and receive areply in these
languages; or

c. toallow users of regional or minority languages to submit arequest inthese languages.

4 \Withaviewto putting into effect those provisions of paragraphs 1, 2 and 3 accepted by them,
the Parties undertake to take one or more ofthe following measures:
a. translation or interpretation as may be required;
b recruitmentand, where necessary, training of the officials and other public service employees
required;
¢. compliance asfaras possible with requests from public service employees having aknowledge
of aregional or minority language to be appointed inthe territory in which that language is used.

5. The Parties undertake to allow the use or adoption of family names in the regional or minority
languages, at the request of those concerned.” '@

Following the accepted obligations by the European Charter, onthe one hand, and legal solutions in
the Slovenian national legislation, onthe other hand, | have chosen the following model of compar-
ingthetwo:

a.Bilingual signs
Thefirst (visible) indicator of the implementation of the right to freely express the language, are the

solutions concerning visible biingualismin toponymy;, signboards, announcements, notices,
wamings, etc. Stipulations on visible biingualism can be

190 Eyropean Charter for Regional or Minority Languages, Article 10
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foundinnationallegislation™" as well as in municipal regulations.™® And, what is particularly
Interesting and important, members of ethnic minorities actively participate

197 The Rules of Procedure on Assigning Names to Settlements and Streets and on the Marking of
Settlements, Streets and Buildings (Official Gazette of SRS, n.11/80), Article 25:" In the area inhabited
by, apart from members of the Slovene nation, members of the ltalian or Hungarian national communi-
ties, the names of settlements and streets shall be listed in both languages. On the top is the inscription
in Slovene, and below it in the minority language. Both inscription are of equal size.”

92 The Koper/Capodistria Municipality: Decision on the implementation of bilingualism in the
ethnically mixed area. Official Bulletin, 22/1998 (30th June 1998), paragraph 4 of Article 6: “All
inscriptions on signposts, signboards, explanation boards of traffic signs, on destination boards, official
designations of streets, on public transport stations and stops (bus, taxi, rail, boat and other) and in urban
public transport vehicles (shall be bilingual), except names of settlements and other geographic terms
which are not in the ethnically mixed area”.

The statute of the Koper City Municipality (the Official Bulletin 40/2000) Article 117: “Public
inscriptions in the nationally mixed area are bilingual.

Also bilingual are the public proclamations on bulletin boards of state bodies, municipal bodies and
other local self-governing communities and on those of performers of economic and other public
services.

Article 118: The bodies of municipal administration and other bodies of the municipality and of other
self-governing communities, public enterprises and institutions performing public authorizations, must
use in their activities the names of settlements and streets in the nationally mixed areas in the Slovene
and Italian language.”

Municipality of Izola/Isola: Decree on the implementation of bilingualism in the ethnically mixed area in
the Municipality of Izola/Isola (Official Bulletin, No.3/2001)

Statute of the Piran Municipality (Official Bulletin 10/1999) Article 75: “Public inscriptions in the
ethnically mixed area shall be bilingual.”

Statute of the Lendava Municipality (Official Gazette of the Republic of Slovenia, No. 26/1999) Article
71:“In the ethnically mixed area, signboards designating settlements, streets, announcements, notices
and warnings and other public signs shall be bilingual. All municipal and state organs, enterprises,
economic organisations, private businesses, public institutions, associations and other organisations and
communities in the ethnically mixed area must have bilingual signboards. The bilingual signs must
ensure the equal appearance of both languages”.

Statute of the Moravske Toplice Municipality (Official Gazette of the Republic of Slovenia, No. 11/99),
Article 89: “In the ethnically mixed area, signboards designating settlements, streets, announcements,
notices and warnings and other public signs shall be bilingual. All municipal and state organs, enter-
prises, economic organisations, private businesses, public institutions, associations and other
organisations and communities in the ethnically mixed area must have bilingual signboards. The bilingual
signs must ensure the equal appearance of both languages”.

Statute of the Salovci Municipality (Official Gazette of the Republic of Slovenia, No. 13/99), Article 60:
“In the ethnically mixed area, signboards designating settlements, streets, announcements, notices and
warnings and other public signs shall be bilingual. All municipal and state organs, enterprises, economic
organisations, private businesses, public institutions, associations and other organisations and communi-
ties in the ethnically mixed area must have bilingual signboards. The bilingual signs must ensure the
equal appearance of both languages”.

Statute of the Hodo§ Municipality (Official Gazette of the Republic of Slovenia, No. 47/99), Article 62:
“On the territory of the Municipality, signboards designating settlements, streets, announcements,
warnings and other public signs shall be bilingual. All municipal and state organs, enterprises, economic
organisations, private businesses, public institutions, associations and other organisations and communi-
ties in the ethnically mixed area must have bilingual signboards. The bilingual signs must ensure the
equal appearance of both languages”.

Statute of the Dobrovnik Municipality (Official Gazette of the Republic of Slovenia, No. 34/99), Article
88: “In the ethnically mixed area, signboards designating settlements, streets, announcements, notices,
warnings and other public signs shall be bilingual. All municipal and state organs, enterprises, economic
organisations, private businesses, public institutions, associations and other organisations and communi-
ties in the ethnically mixed area must have bilingual signboards. The bilingual signs must ensure the
equal appearance of both languages”.



in the process of bilingual naming of settlements and streets 3.
b. Use of ethnic minority languages in the administration and in the elected bodies

Minority language use in administrative proceedings is referred to inthe Law on Administration
(Official Gazette of the Republic of Slovenia, No.67/94), which stipulates inits Chapter 4'°* (language
inproceedings) thatin municipalities where, apart from

the Slovene language, Hungarian and ltalian are also official languages, the administra-
tive proceedings shall be conducted in Slovene and also in the language of a national
community, if the party submits in this language the claim upon which the procedure
was started, or if the party should so demand at any point of the proceedings.

Furthermore, the use of language refers to the right of the minority members to use
their own language, in oral or written form, when dealing with administrative agencies,
Judicial powers and other institutions of a public character and to receive answers in the
minority language. A national minority acquires true meaning when it is assigned the

193 | aw on the Naming and Registering of Settlements, Streets and Buildings (Official Gazette of the
Socialist Republic of Slovenia No. 8/80), Article 8:

“The Municipal Assembly shall decide on the naming, renaming, merging, dividing and abolition of
settlements and streets and on the definition of the area of a settlement.

In areas inhabited by members of the Slovenian nation and members of the Hungarian or Italian ethnic
minorities, the Self-governing Interest Community for Education and Culture of the minority in question
shall participate in the decision making process mentioned in the preceding paragraph”.

See also:

Statute of the Koper Municipality (Official Bulletin) 40/2000, Article 104, 1% paragraph:” The council of
the self-governing national commmunity gives its accord through the members of the municipal council -
representatives of the Italian national community - regarding the following acts: - on the naming of
settlements, streets and squares on the nationally mixed area of the municipality;”

Statute of the Piran Municipality. Official Bulletin No. 10/99, Article 66

Statute of the Lendava Municipality, Official Gazette of the Republic of Slovenia no. 26/1999, Article 77
Statute of the Salovci Municipality, Official Gazette of the Republic of Slovenia, no. 13/1999, Article 66
Statute of the Moravske Toplice Municipality, Official Gazette of the Republic of Slovenia, no. 11/1999,
Article 95

Statute of the Municipality Hodo$ (adopted 15th April 1999) Article 68

104 Law on General Administrative Proceedings (Official Gazette of the Republic of Slovenia, No.80/
1999), Chapter 4 (language in proceedings), Article 62:

1. The administrative proceeding is conducted in the Slovene language. In this language claims are
submitted, written orders, decrees, minutes, official notes and other writings are written and all actions in
the proceeding are conducted.

2. In the area of municipalities where, besides the Slovene language, the ltalian or Hungarian language
(in the following text: national community language) are in official use, the administrative proceeding is
conducted in the Slovene and the minority language, if the party submits the claim upon which the
proceeding is started in the minority language or if the party so demands at any time during the
proceeding.

3. If parties involved in the proceeding have not requested the proceeding to be conducted in the
ethnic community language as described in the previous paragraph, the proceeding shall be conducted
in the Slovene language and in the ethnic community language.

4. When a municipal body decides on a matter in an area where the national community language is,
in addition to the Slovene language, also in official use, and without prior interrogation of the party, the
written order shall be issued in the Slovene and the nationality community languages, whereas the
spoken order is pronounced in a language comprehensible to the party.

5. Members of the ltalian and Hungarian national community have the right to use their nationality
language in proceedings before bodies outside the area where the ltalian and Hungarian language are in
official use as well.
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status of official language. This solution is used by the Slovene constitution'®®. And
of course, when language use is not limited by a numerical clause. Only in rare cases is
the implementation of special rights of minorities not limited by a numerical clause, as
is defined in Slovene regulations (Article 64 of the Slovene constitution). Perhaps the
extremely important question of personal name and surname usage in their
original form should be included in the framework of the right to use a minority
language, with simultaneous fulfilment of the commitment to preserve their national
characteristics. '

The Law on Administration (Official Gazette of the Republic of Slovenia, No. 67/
94) stipulates in Article 4 that the administration conducts business, handles proce-
dures and issues legal and other documents in the Slovenian language and in the
language of the ethnic minority if the party who lives in this area uses the Italian or
Hungarian language. If an administrative body of first instance conducts a procedure in
ltalian or Hungarian, the decision of the higher jurisdiction must also be in the same
language. The Law on Employees in State Bodies stipulates that active knowl-
edge of the Slovenian language is a condition for taking up employment for higher
level administrative workers and for those professional technical staff who have direct
contact with the public; in areas where the Italian or Hungarian language have equal
standing with Slovenian, the same applies to those languages. Knowledge of the
language of the ethnic minorities entitles one to additional financial remuneration'” .

1% The Constitution of the Republic of Slovenia, Article 11: “The official language of Slovenia is
Slovene. In those municipalities where Italian or Hungarian national commmunities reside, ltalian and
Hungarian shall also be official languages.”

106 The Law on Personal names (Official Gazette of the Socialist Republic of Slovenia, No. 2/87),
Article 3: “The personal name of a member of the Italian or Hungarian ethnic minority shall be entered in
the Italian or Hungarian script and form, unless otherwise determined by the member of the minority”.
Statute of the Koper Municipality (Official Bulletin) No. 40/2000, article 108: “State bodies, bodies of
the municipal administration and other bodies of the municipality and of other self-governing local
communities, public enterprises and public institutions and other legal and physical persons performing
a public activity on the nationally mixed area are obliged to (...) - take into account and use the original
names and surnames of the Members of the Italian national cormmunity when dealing with the public

()

Statute of the Piran Municipality Official Bulletin No. 8/94, Article 79: “Everyone has the duty to
respect the original personal name of a member of the Italian ethnic community, and must not change
its spelling”.

Statute of the Lendava Municipality (Official Gazette of the Republic of Slovenia, No. 26/1999)
Article 70: “(...) In their work they have the duty to respect the official names and surnames of members
of the Hungarian ethnic community.”

Statute of the Hodo$ Municipality (Official Gazette of the Republic of Slovenia, No. 47/1999), Article
61: “On the territory of the municipality, the municipal organs and all public services operate in the
Slovenian and in the Hungarian language. In the discharge of their duties they must respect the official
names and surnames of the members of the Hungarian ethnic community”.

197 Ordinance on quotients for the basic remuneration of officials appointed by the Government of the
Republic of Slovenia, and other employees in Slovenian government services, administrative organs and
administrative units (Official Gazette of the Republic of Slovenia No. 82/94), Article 10: “On the territory
of local communities where the ltalian and Hungarian ethnic communities reside, for positions for which
the Act on internal organisation and systematisation of positions prescribes knowledge of the language
of the ethnic community, the basic salary shall be increased by:

- 6% for active knowledge of the language of the ethnic community;

- 3% for passive knowledge of the language of the ethnic community”.

Municipality of Lendava: Regulations on the salaries of municipal officials and remuneration of members
of working bodies of the Municipal Council and members of other municipal organs and on the
reimbursement of costs (Official Gazette of the Republic of Slovenia, No. 28/1999, paragraph 2 of
Article 3: “The mayor shall be entitled to a bilingualism bonus in the amount of 20% of his basic salary, if
he has active knowledge of the language of the ethnic community and uses it in his daily work”.



A separate subsection of the right to use the minority languages in the administration
is the right of the deputies of the minorities to use their language in the National
Assembly. In accordance with the Standing Orders of the National Assembly
(Article b, par.2), the deputies of the ethnic minorities have the right to “submit in oral
and written form proposals, inttiatives and other submissions in the Italian or Hungarian
languages. The speeches and applications shall be translated into the Slovene lan-
guage”."® A similar stipulation applies also to the minutes of meetings of the National
Assembly: “Debates of deputies of the Italian and Hungarian ethnic communities in the
ltalian or Hungarian language shall be recorded in the minutes of the mesting in their
language together with the Slovenian translation”'® . Analogically, solutions on the
local level (the use of ethnic minority languages by the elected deputies in municipal
councils, committees and boards) may be found in all municipal statutes or standing
orders of municipal councils in ethnically mixed municipalities.

c. Bilingual documents

The use of ethnic minority languages is also guaranteed in some other important laws: inthe Law
onthe Register of Birth, Death and Marriages''®, the Law on Personal Identification Cards'"'
andintheLaw onPassports' for citizens of the Republic of Slovenia . Bilingual documents are
compulsory for allinhabitants of the ethnically mixed territory regardless of their ethnic affiliation. In
additionto the personal identification card (the formis triingual: Slovene/Italian-Hungarian/English),
passports (the document is quadriingual: Slovene/ttalian-Hungarian/English/French) and passes for
border controlinthe border area with Italy and Hungary, the following documents are bilingual:
driver’s licenses, vehicle registration documents, medical insurance cards andlicenses to carry
arms. The use of aminority language inissuing army service booklets s regulated differently. On
the grounds of Article 2 of the Standing Orders on the Army Service Booklets (Official Gazette of
the Republic of Slovenia, n.16/1996) “a biingual Army Service Booklet isissued to amilitary
servicenan who isamember ofthe Italian or Hungarian national community, if he so demands”.
Alsobilingual are the summons to military servicemen and the owners of relevant civilian means
(work machinery, vehicles listed by the Ministry of Defence).

198 Standing Orders of the NA. Official Gazette of the Republic of Slovenia, 40/93, Article 5/2

109 Standing Orders of the NA. Official Gazette of the Republic of Slovenia, 40/93, Article 321/2

19 Law on the Register of Births, Deaths and Marriages (Official Gazette of the Socialist Republic of
Slovenia No. 2/87), paragraph 2 of Article 30: “In areas where members of the Italian or Hungarian
ethnic minority reside, registrars shall be obliged to issue extracts and certificates from registers also in
the ltalian or Hungarian languages”.

" Law on Personal Identity Cards (Official Gazette of the Republic of Slovenia No. 75/97, dated bth
December 1997), article 6: “Personal identity cards shall be printed in Slovenian and in English; and in
areas defined by law where members of the autochthonous Italian or Hungarian community live
together with members of the Slovenian nation, also in ltalian or Hungarian”.

"2 Law on Passports for Citizens of the Republic of Slovenia (Official Gazette of the RS, No.65/2000),
Article 13: “Passports and visas shall be printed in Slovenian, English and French; in areas defined by
the law where members of the autochthonous Italian or Hungarian community live alongside members
of the Slovenian nation, documents are also printed in ltalian and Hungarian.

Miran Komac



The provision that any written record in the minority language must consider the
script of the Italian and Hungarian writing seems like a natural rounding up of the
rights of members of national communities with regard to the usage of their mother
tongue.

Perhaps we should, when discussing bilingual operations in state agencies, also
mention the provision in the Law on Census Taking in 2001, stating that “in the
areas of municipalities, where members of the Italian or Hungarian community live, an
appropriate number of members of the regional census commissions, regional instruc-
tors and census takers must be appointed among the representatives of self-governing
national communities that are proposed by the ethnic community, and are fluent in the
ltalian or Hungarian language. For census taking in the areas of municipalities where
members of the ltalian or Hungarian communities live, an appropriate number of
questionnaires in the Italian or Hungarian language must be provided”."

d. bilingual operation in municipal administration

The use of ethnic community languages on the municipal level may be discussed from
various perspectives. It may be discussed as an issue of bilingual signs®?, from the
viewpoint of bilingual transactions of the municipal administration in ethnically mixed
municipalities; further, as the right of elected deputies of ethnic minorities to use their
own language in municipal councils, committees and boards; and last but not least, as
the right of members of ethnic minorities to use their mother tongue in bodies of the
local community. Provisions on the use of ethnic community languages in the above-
mentioned areas may be found in all municipal statutes and/or standing orders of
municipal councils and in appropriate municipal decrees. That is why we will not
reproduce them here. However, we should mention that in some nationally-mixed
municipalities special instructions regarding the use of minority languages were
adopted:; such is the case in the municipalities of Koper/Capodistria™ and Izola/
Isola™ . Bilingual operations require additional financial resources, which are provided
by the state budget in one manner or another."® The most important comment that
can be discerned from the response of the administration of nationally-mixed munici-
palities is that the state budget does not provide the fundings necessary to conduct
bilingual operations in municipal administrations.

"3 Law on Census Taking in the Republic of Slovenia in 2001. The Official Gazette of the Republic of
Slovenia No. 66/2000, article 21

4 nstructions on the Use of the Italian Language with Citizens in the Operations of Municipal
Administration Bodies. Municipality of Koper, 15.10.2001, no. KO052-6/01

% The Decree on the Exercising of Bilingualism on the Ethnically Mixed Area of the Isola Municipality.
The Official Bulletin, no. 3/2001 (15th February 2001)

8 Law on the Financing of Municipalities (Official Gazette of the Republic of Slovenia, No. 80/94 and
56,/98), paragraph 7 of Article 26: “Irrespective of statements in the previous paragraphs, municipali-
ties in bilingual areas shall be guaranteed funds from the state budget to finance the requirements of
bilingualism and for the implementation of the constitutional rights of the Italian and Hungarian ethnic
communities”.



Article 11: MEDIA

The field of information is dealt with in the European Charter in Article 11. Slovenia is
obligated to fulfil from this article the obligations defined in items a (i) and (e) of the first
paragraph and paragraphs 2 and 3. Paragraph 1 a(i) states that:

1."the Parties undertake, for the users of the regional or minority languages within the territories in
which those languages are spoken, according to the situation of each language, to the extent that
the public authorities, directly or indirectly, are competent, have power or play arole in this field, and
respecting the principle of the independence and autonomy of the media:

a. totheextent thatradio and television carry out a public service mission:
.. toensurethe creation of atleast one radio station and one television channelinthe regional
orminority languages”."”
And paragraph 1 (i) states that the Parties are obligated:
e () “toencourage and/orfacilitate the creation and/or maintenance of atleast one newspaper
inthe regional or minority languages.” ™

And in the second paragraph of article 11 Slovenia is obligated:

2."toguarantee freedom of directreception of radio and television broadcasts from neighbouring
countries inalanguage used inidentical or similar form to a regional or minority language, and not
to oppose the retransmission of radio and television broadcasts from neighbouring countries in such
alanguage. They further undertake to ensure that no restrictions will be placed on the freedom of
expressionand free circulation of informationin the written press inalanguage used in identical or
similar form to aregional or minority language. The exercise of the above-mentioned freedoms,
since it carries with it duties and responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the
interests of national security, territorial integrity or public safety, for the prevention of disorder or
crime, for the protection of health or morals, for the protection of the reputation or rights of others,
for preventing disclosure of information received in confidence, or for maintaining the authority and
impartiality of the judiciary”. "

Thethird paragraph of Article 11 statesthat:

3."the Parties undertake to ensure that the interests of the users of regional or minority languages
arerepresented or taken into account within such bodies as may be established in accordance
with the law with responsibility for guaranteeing the freedom and pluralism of the media”. '

"7 European Charter for Regional or Minority Languages, Article 11, 1st paragraph a (i)
"8 European Charter for Regional or Minority Languages, Article 11, 1st paragraph e (i)
"9 European Charter for Regional or Minority Languages, Article 11, 2nd paragraph
120 Eyropean Charter for Regional or Minority Languages, Article 11, 3rd paragraph
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How is the field of minority media settled in Slovenia?

In discussing the right to information of members of ethnic communities, at least three
different areas should be addressed: firstly, the opportunities for ethnic groups to create
and disseminate information in their own language about themselves and the environ-
ment in which they live; secondly, the presence of ethnic community issues in the
media which use the language of the majority nation; and last but not least, the
possibilities for the free reception of information in the language of the ethnic commu-
nity from the country inhabited by the majority of the nation to which the ethnic
community “pertains”, and analogously also the possibilities of transmitting information
which the ethnic community creates, into that country.

Mere legal provisions are usually not enough for the realisation of this rather ideal
picture. They represent just the framework which needs to be complemented with
professionalism on the part of those providing the information and with their ability to
succeed in placing the information in the media space of their own ethnic group and
that of the majority nation. Of course, an appropriate legal foundation is essential for
the development of media space. In the Law on Media (Official Gazette of the
Republic of Slovenia No. 35/2001) the state of Slovenia bound itself to support media
in disseminating information important “for the exercising of the right to public informa-
tion of the citizens of the Republic of Slovenia, of the Slovene population worldwide, of
the members of the Slovene national minority in ltaly, Austria and Hungary, of the
Italian and Hungarian national communities in Slovenia and of the Romany community
living in Slovenia.”"?" The law further stipulates that “Slovene should be the language
of broadcasting; if the programme is dedicated to the Hungarian or Italian ethnic
communities the programme can be broadcasted in the language of the ethnic
community.”?? A similar solution is determined for public advertisements. Such
communication are published in the Slovenian language, except in the case when the
advertisements are published by the media of the Italian or Hungarian ethnic commu-
nity."? In the law on media, further stipulations concerning the Italian and Hungarian
national communities can be found in the section entitled “Slovene audiovisual
production”, where it is stated that “material that is originally produced in the Slovene
language, material that is designed for the ltalian or Hungarian national communities in
their languages and materials of Slovene cultural origin in other fields of art constitute
Slovene audiovisual production”.™* The public service of materials and the dissemina-
tion of national radio or television programmes “that are within the public and cultural
interest of the Republic of Slovenia, including the radio and television programmes of
the ltalian and Hungarian national communities and other programmes in accordance

21 Law on Media, The Official Gazette of the Republic of Slovenia, n.35/2001, Article 4, 1st paragraph
122 |_aw on Media, The Official Gazette of the Republic of Slovenia, n.35/2001, Article 5, 4th paragraph
123 Law on Media, The Official Gazette of the Republic of Slovenia, n.35/2001, Article 51, 2nd
paragraph

24 Law on Media, The Official Gazette of the Republic of Slovenia, n.35/2001, Article 68, 1st
paragraph



with a special law, are performed by the public institution Radiotelevizija Slovenia”.2®
Perhaps it would be relevant to mention here the international legal obligations of the
Republic of Slovenia that arise from bilateral treaties. The provisions from the section
about the media and national communities can be found in the provisions of the
Special statute of the Memorandum of Understanding from 195426 and in the
provisions of the special Agreement between the Republic of Hungary and the
Republic of Slovenia.™’

The field of radio and television activities, which are performed as a public service, is
managed by the Law on Radio-Television Station Slovenia. The public service is
defined by this law as the creation, preparation and broadcasting [among other things,
note MK of “one radio or television programme for the ltalian or Hungarian commu-
nity (in the following text: nationality programme)”.™?® With the formation of this
programme RTV ensures “the exercising of the constitutional right of the Italian and
Hungarian national communities in the field of public radio and television information,
the linking of the national communities with the kin-nation and the inclusion of cultural
and other achievements of the ltalian and Hungarian nations in the nationality
programmes.”'?° This activity is ensured by RTV Slovenia “especially through the
divisions in Maribor, Koper, Lendava and through the local programmes Murski Val -
Murska Sobota (..)"™° The ethnic minority programme must be receivable on at least
90 % of the area inhabited by the members of the Italian and Hungarian national
communities. Self-produced, co-produced and commissioned productions of informa-
tive, cultural, educational and entertainment content must amount to “at least two
hours daily, if it is a nationality radio programme or at least 30 minutes daily, if it is a
nationality television programme.”™" If the nationality programme or just a part of it is
submitted to another RTV organisation or producer it can only be accomplished only
with the “agreement of the programme council of the nationality programme”'*2 . For

125 Law on Media, The Official Gazette of the Republic of Slovenia, n.35/2001, Article 76, 1st paragraph
126 The Special Statute (annex Il) of the Memorandum of Understanding, item 4a:"(...) the ethnic groups
[the Italian in Yugoslavia and the Yugoslav in ltaly, note M.K ] shall have the right to their own press in
their mother tongue.”

127 Convention on the Providing of the Special Rights of the Slovenian Ethnic Minority in the Republic of
Hungary and the Hungarian Ethnic Community in the Republic of Slovenia (Official Gazette of the
Republic of Slovenia No. 6/93), Article 5: “The signatories recognise the right of the minorities to
information in their own language in the press, on radio and on television. To this end they shall
guarantee to the minorities their own information activities and their development. They shall support
the free flow of information in the languages of the minorities and cooperation between the ethnic mass
media and those of the majority nations.

The contracting parties shall ensure the reception of local radio and TV stations, as well as radio and TV
stations of the parent nation, and for regular and appropriate time slots for radio broadcasts in the
mother tongue”.

128 |_Law on Radio-Television Station Slovenia (Official Gazette of the Republic of Slovenia, 18/1994,
article 3, 1st paragraph

129 |Law on Radio-Television Station Slovenia (Official Gazette of the Republic of Slovenia, 18/1994,
Article 3, 2nd paragraph

130 |Law on Radio-Television Station Slovenia (Official Gazette of the Republic of Slovenia, 18/1994,
Article 3, 3rd paragraph

31 Law on Radio-Television Station Slovenia (Official Gazette of the Republic of Slovenia, 18/1994,
Article 6, 1st paragraph

132 |Law on Radio-Television Station Slovenia (Official Gazette of the Republic of Slovenia, 18/1994,
Article 6, bth paragraph
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the creation, preparation, broadcasting and disseminating of representative. The
naming and discharging of directors of nationality programmes, funds are allocated
from the state budget. The representatives of national communities (ltalian and
Hungarian) are also present in the Council of RTV Slovenija, each with one representa-
tive. The naming and discharging of directors of nationality programmes and of one
third of the members of programme councils for the nationality programme are under
the jurisdiction of the Council of RTV. The central agency actively participating in the
process of fulfiling the obligations of RTV Slovenia in the field of informing the national
communities are the programme councils for nationality programmes. The composi-
tion and jurisdiction of this agency are defined by article 22 of the Law on RTV."?

More detailed provisions on the activity of the programme councils for nationalities can
be found in the Statute of RTV Slovenia, which is foreseen in article 26 of the Law on
RTV Slovenia.

The radio and television station in the ltalian language (the situation is similar for the
programmes in the Hungarian language) function within the framework of the national
radio-television station.™* That is why it would seem appropriate to describe the place,
status and amount of autonomy of the nationality programmes in this undoubtedly
important media institutions. For the ethnic programme within the framework of the
Slovenian Radio and Television station there are two channels each headed by a
director.™® The nomination proposal for the director is submitted by the programme
board for the ethnic programme, and the same board also authorises the appointment

133 Law on Radio-Television Station Slovenia (Official Gazette of the Republic of Slovenia, 18/1994,
Article 22:"The council of RTV Slovenia shall name programming boards for the nationality programme
(in the following text: programming board).

In the programming board from the previous chapter the self-governing ethnic communities in Slovenia
shall name two thirds of the members for the period of four years and with the possibility of re-
nomination.

The programming board gives its accord to the naming of the chief editor of the nationality programme
and on the amount and programme scheme of the programme.

The programming board deals with the realisation of the programnme scheme, the commments and
suggestions of viewers and listeners, submits initiatives to the RTV council for addressing certain issues
related to the nationality programme and performs tasks defined in the statute.

RTV Slovenia must make public the position of the programming board on issues concerning the
nationality programme.

134 Statute of the Public Institution RTV Slovenia (Official Gazette of the Republic of Slovenia No. 66/
9b), Article 9: RTV Slovenia includes the following units: (...) the Regional RTV Centre Koper-
Capodistria/Centro Regionale RTV Koper-Capodistria

Article 18: “The TV channel Koper-Capodistria and the Radio channel Koper-Capodistria jointly form the
Regional RTV Centre Koper-Capodistria which shall create, produce and broadcast the RTV programme
in Slovenian, the RTV programme for the Italian ethnic commmunity, the RTV programme for the
Slovenian minority in ltaly and produce broadcasts for the state RTV programmes”.

Article 19: “The RTV programsmes mentioned in the preceding article shall be produced by the editors
of the regional RTV programme and the editors of the Italian RTV programme. (...)

The production of the RTV programme in the ltalian language shall be coordinated by the director and
the editors responsible for the programmes for the Italian ethnic community.”

135 Statute of the Public Institution RTV Slovenia (Official Gazette of the Republic of Slovenia, No. 66/
95), Article 40: “The programme directors are senior officers of RTV Slovenia for the areas of radio and
TV programmes. RTV Slovenia shall have programme directors for the following programming areas:
for the TV programmes of RTV Slovenia; for the radio programmes of RTV Slovenia; for the TV and
radio programme for the ltalian ethnic community; for the TV and radio programme for the Hungarian
ethnic community”.



of editors responsible for the ethnic minority programmes. ™ Among the conditions listed for the
position of the editor responsible for the ethnic programme is his/her active knowledge of the ltalian
orHungarianlanguage respectively. ™ Important institutions within the framework of the state radio
andtelevision station are also the programming boards for the ethnic programmes: 1.the Program-
ming Board for radio and TV programmes for the ftalian ethnic community; 2. the Programming
Boardfor radio and TV programmes for the Hungarian ethnic community. Both bodies have a wide
range of activities, with some competencies similar to the competencies of elected deputies of the
minority inthe legislative branch of the government™® . The assurance that the programming
boards shall represent the legitimate interests of the ethnic communitiesis given in Article 54 of the
Statute of RTV Slovenia. The programming boards are established by the Board of RTV Slovenia.
They have seven members, five of which are appointed by the seff-governing ethnic communities,
andtwo by the Board of RTV Slovenia directly.

The first step towards informing the members of the Hungarian ethnic minority in
their mother tongue was made in 1956 when a supplement in the Hungarian lan-
guage entitled “Népujsag” was added to the local newspaper Pomurski vestnik. Since
1958 Népujsag has been published as an independent weekly. It has a circulation of
some 2000 copies, and there are approximately 1600 subscribers. Every year (since
1960) the editors also prepare an aimanac entitled Naptéar. In 1986 the first edition of
a special literary and cultural supplement to the weekly Népujsag was published by the
name of “Muratgj”, which in 1988 became an independent literary magazine of the
same name. The publisher of all these is the “Institute for Information Services of the
Hungarian Ethnic Minority”, which was founded in 1993. Results of research carried
outin 1996 show that most readers are members of the Hungarian ethnic commu-
nity, only some 10% of regular readers are from the majority nation, and an additional
9% stated that they read the Hungarian language papers from time to time.

136 Statute of the Public Institution RTV Slovenia (Official Gazette of the Republic of Slovenia, No. 66/
9b), Articles 41,47

137 Statute of the Public Institution RTV Slovenia (Official Gazette of the Republic of Slovenia No. 66/
9b), Article 48

A similar provision can be found in the 1 paragraph of article 19 of the Law on Media (Official Gazette
35/20071), stating that the “a person, with (...) certificate proving active knowledge of the Italian or
Hungarian national language, can become chief editor of a medium of Hungarian or ltalian national
community.”

138 Statute of the Public Institution RTV Slovenia (Official Gazette of the Republic of Slovenia, No.66/
95), Article 53: The programming boards deal with the realisation of programming concepts, authorize
the scope and programming concept of the ethnic programme, deal with comments and suggestions
of viewers and listeners where those relate to the ethnic programmes, offer initiatives to the Board of
RTV Slovenia concerning ethnic programme issues, deal with initiatives, opinions and proposals of
journalists and editors concerning the production and broadcasting of ethnic minority programmes,
propose the appointment and discharge of the editor responsible for ethnic minority programmes and
deals with other ethnic minority issues.

139 Interethnic relations and ethnic identity in the town Lendava/Lendva: a comparative analysis of
ethnic identity elements of the population in contact areas of the border regions in Slovenia, Austria,
Italy and Hungary (project leader Albina Necak-Liik), Ljubljana, INV 1996
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The radio programmein the Hungarian language was establishedin 1958 as part of Radio Murska
Sobota. The beginnings were humble: aten-minute broadcast on Sunday nights. Today broadcasts
inthe Hungarian language are transmitted froma studio in Lendava, whichisincluded as a
separate unitinthe system of the state Radioand TV service *° . The Hungarian language
programme lasts 8 hours except on Sundays (7 hours). it has been broadcast fromthe studio “in
Lendavasince 1983,andsince 1992 they have broadcast on their own UHF frequency 87.6 MHz
and MW requency 648kHz.(..)".In 1978 the TV station in Ljubljanabeganbroadcastinga
programme called Hidak-\Viostovi (Bridges). A hafhour programme grew fromthe original 15
minutes, and it was broadcast twice amonth. From January 1983 to April 1985 itwas called
HidakdVlostoviPontiand it targeted members of the Hungarian and ltalian ethnic communities.
Nettherthe ftalians nor the Hungarians were happy with it. The viewers perceived the dual subtitles
(inHungarian andin ltalian) asintrusive. The ltalians said that the Koper-Capodistria TV station
provided sufficient informationin talian, and they did not need a joint programme with the Hungar-
lans.Members ofthe Hungarian ethnic community on the other hand voiced criticism conceming
the content and technical realisation. The management of the TV station found that the members of
the ethnic communities did not support the programme, therefore they returned to the original
conceptof MostovirHidak. Since January 1995 the halfhour programme has been broadcast
twiceaweek.

Apart from current affairs, the programme presents a range of cultural, political,
ethnographic and other news items from the life of the ethnic minority™'. In 1993 a
new radio and TV transmitter was built in Dolnji Laka$, enabling better reception of
Hungarian stations. Those programmes are widely viewed and listened to among the
members of the Hungarian ethnic minority, while there are relatively few listeners
among the majority population (this was established by research conducted by the
Institute for Ethnic Studies). In the ethnically mixed area it is possible to buy books,
magazines and newspapers printed in Hungary, particularly in Lendava, where a book
shop was opened in 1998 that sells such materials.

140 Statute of the Public Institution RTV Slovenia (Official Gazette of the Republic of Slovenia No. 66/
95), Article 9: RTV Slovenia includes the following units: (...) Regional RTV Centre Maribor with two
studios for the Hungarian programme in Lendava - Magyar Nemzetsegi Murosok Lendvai
Szerkesztoseg.

Article 20: The Regional RTV Centre in Maribor creates, produces and broadcasts the regional TV and
radio programme, the TV and radio programme for the Hungarian ethnic community, the TV and radio
programme for the Slovenian minority in Austria and Hungary, and it produces broadcasts for state
radio and TV programmes and broadcasts in foreign languages.

Article 21: The radio and TV programlnmes mentioned in the preceding article are produced by the
editors of the regional radio and TV programme and the editors of the Hungarian radio and TV
programme (...).

The production of the TV and radio programme in the Hungarian language is coordinated by the
director and the editors responsible for the Hungarian ethnic coommunity programmes. The manage-
ment office of the radio and TV programme for the Hungarian ethnic community is in Lendava.

41 Katalin Munda-Himok: The public media in the ethnically mixed area in Lendava. Interethnic relations
and ethnic identity on the Slovenian ethnic territory. INV, Ljubljana, 1998, pg. 127



A radio station in the ltalian language was established in 194-9. The radio station
transmits fourteen hours of broadcasts in the Italian language. In 1971 a TV station
was added. The TV station provides information for the Italian population in Slovenia
and Croatia. It broadcasts eleven hours of programming daily, ten hours in Italian and
one hour in Slovenian. The results of research conducted by the Institute for Ethnic
Studies in 1996 show that the Italian language programme is listened to (regularly or
often) by aimost 60% of the members of the Slovenian majority population and almost
90% of members of the ltalian ethnic community. The area along the Slovenian-ltalian
border offers an extremely dynamic choice of media. The signals of many radio and
TV stations from ltaly may be easily received all over the ethnically mixed area, which
of course strengthens the “ties” of members of the Italian minority with the ltalian
language territory. The same is true also of members of the Slovenian nation.

In addition to electronic media, the ltalian ethnic community also has at its disposal
printed means of mass communication. The main publisher is EDIT, established in
1952. The seat of the institution is in Rijeka, and the coastal municipalities in Slovenia
are covered by a special correspondence office in Koper. Its chief publication is the
daily “La voce del popolo” which has a circulation of approximately 3,750 copies.
About 300 of this number are distributed in Slovenia. EDIT also publishes the weekly
“Panorama” in a circulation of approximately 2,200 copies, 600 of which are distrib-
uted in Slovenia; the quarterly literary magazine “La Battana” (circulation of 1,000
copies, b0 distributed in Slovenia) and a children’s newsletter “Arcobaleno” (circulation
of 2,500 copies, 350 distributed in Slovenia). Since 1992 the newspaper “La voce
del popolo” is sold together with the Trieste daily paper “Il Piccolo” in a “sandwich”
arrangement - two papers for the price of one. In addition to these activities there is a
range of publications issued occasionally (or in conjunction with other local media) by
cultural associations in the ethnically mixed area. The Republic of Slovenia supports the
publishing of printed media with suitable financial grants. The amount represents 20%
ofthe sumwhich is allocated for these activities in the Republic of Croatia.

Article 12: CULTURAL ACTIVITIES AND INSTITUTIONS

Thefield of cultural activitiesis defined inarticle 12 ofthe European Charter. Sloveniais bound to
respectthe provisions of tems a,de,f fromthe 1 paragraph and provisions of the 2™ and 3"
paragraphs. The assumed obligations concern:

1."With regard to cultural activities and facilities - especially libraries, video libraries,
cultural centres, museums, archives, academies, theatres and cinemas, as well as literary
work and film production, vernacular forms of cultural expression, festivals and the cul-
ture industries, including /nter alia the use of new technologies - the Parties undertake,
within the territory in which such languages are used and to the extent that the public
authorities are competent, have power or play a role in this field:
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a. toencouragetypes of expression and inttiative specific to regional or minority languages and
fosterthe different means of access to works produced inthese languages;

d toensurethatthe bodies responsible for organising or supporting cultural activities of various
kinds make appropriate allowance for incorporating the knowledge and use of regional or
minority languages and culturesin the undertakings which they initiate or for which they provide
backing;

e topromote measures to ensure that the bodies responsible for organising or supporting cuttural
activities have at their disposal staff who have a full commmand of the regional or minority
language concerned, as well as of the language(s) of the rest of the population;

f. toencourage direct participation by representatives of the users of a given regional or minority
language in providing facilities and planning cuttural activities.”*?

Inthe second paragraph itis written:

2."Inrespect of territories other than those in which the regional or minority languages are
traditionally used, the Parties undertake, if the number of users of a regional or minority language
Justifies it, to allow, encourage and/or provide appropriate cultural activities and facilities in accor-
dance with the preceding paragraph.”#®

Andthe 3" paragraph states thatthe
3."the Parties undertake to make appropriate provision, in pursuing their cultural policy abroad, for
regional or minority languages and the cultures they reflect. “ 44
The cutture policy inthe field of minority culture policy pursues the following objectives:
- "theencouragement of the developed cultural pluralism,
- theencouragement ofthe cultural activity of minority communities and immigrants,
- theencouragement of tolerance and cohabitation in the field of these communities” cultures,
the development of inguistic competencies ofthe members of these communities and
- the safeguarding of cultural rights to culture of all Slovenia'sinhabitants.” 4°

Similar stipulations can be found in the proposal of the Slovene national cultural programme stating

the “preferential areas of financing constitutionally recognized minority communities:

- the preservation of cuttural heritage (in cooperation with the national institutions dealing with the
preservation of cultural heritage);

- thefounding of proper cultural organisations to preserve and develop the cultural/ethnical particu-
larities of a minority community;

- publishing and contacts with the kinnation inthe field of culture.

142 European Charter for Regional or Minority Languages, Article 12, 1st paragraph a,d.e.f
143 European Charter for Regional or Minority Languages, Article 12, 2nd paragraph

144 European Charter for Regional or Minority Languages, Article 12, 3rd paragraph

145 Cultural Policy in Slovenia, (1997) FDV. L jubljana, p.200




The provisions safeguarding the cultural heritage are within the jurisdiction of the administration for
cultural heritage and are aimed at protecting the cultural heritage in the way described inthe
convention on safeguarding cuttural and natural heritage ( 1972). The damaging or loss of any
artefact of cuttural heritage (including the cuttural heritage of the minority community) constitutes
animpoverishment of the world heritage and particularly the cultural heritage of the ethnically
mixed area, as such the cultural heritage of ethnical minorities deserves professional attention.
Therefore, within the institutions safeguarding the cultural heritage the Republic of Slovenia, special
attention is dedicated in the sense of programmes, personnel and otherwise to the cultural and
natural heritage ofthe national cornmunities.” 46

The Republic of Slovenia has included the cultural heritage and present-day cultural
production of both minorities in the common heritage of the Slovenian state, and
safeguards them in a similar manner as it does the cultural production of the majority
nation; this can be seen from the Law on the Realisation of Public Interest in the
Area of Culture’. In the Law on the Protection of the Cultural Heritage'*, the
state of Slovenia has bound itself to protect all ethnological monuments on its territory,
irrespective of their ethnic origin. Provisions dealing with the cultural activities of the
ethnic communities may also be found in the Law on the Fund of the Republic of
Slovenia for Amateur Cultural Activities™®, the Law on Librarianship™ and
also in the Law on Institutions'' . To coordinate the implementation of different

146 The Slovene National Cultural Programme: proposed,/published by the Ministry of Culture of the
Republic of Slovenia. (2000) Nova Revija, p.44

47 Law on the Realisation of the Public Interest in the Area of Culture (Official Gazette of the Republic
of Slovenia No. 75/94)

148 Law on the Protection of the Cultural Heritage (Official Gazette of the Republic of Slovenia, No. 7/
99), paragraph 6 of Article 6: “Ethnological monuments shall be areas, buildings, groups of buildings,
objects of everyday use and artefacts which bear witness to the life and work of Slovenes, members of
the ltalian and Hungarian minority and other peoples on the territory of Slovenia.”

149 Law on the Fund of the Republic of Slovenia for Amateur Cultural Activities (Official Gazette of the
Republic of Slovenia No. 1/96), paragraph 2 of Article b: “The Fund may, on the basis of a contract
with the local self-governing community or the self-governing community of the autochthonous ltalian
and Hungarian ethnic communities in Slovenia, perform on its behalf the functions mentioned in the
preceding paragraph.”

150 | aw on Librarianship (Official Gazette of the Republic of Slovenia No. 87/2001), Article 25:
(general libraries in ethnically mixed areas): general libraries in ethnically mixed areas shall ensure the
library activity designated for the members of the Italian or Hungarian national community and the
Roma community. These libraries ensure to the members of these communities communication in
their own language.

The general libraries from the previous chapter shall prepare their programme of activities in accor-
dance with the representatives of national communities.

Article 33 (the national library), 2™ paragraph: the national library performs within the framework of
public library services, in addition to the activities from article 2 of this law, also the following tasks: - it
collects, processes, keeps and makes available the fundamental national collection of all library
materials in the Slovene language, about Slovenia and Slovenes, Slovene authors, Slovene publishing
companies, members of the ltalian or Hungarian national communities, Roma community and other
minority communities in Slovenia (Slovenika) and fundamental foreign literatures;

shall attend particularly to the professionalism and organisation of library activities provided for
members of the ltalian and Hungarian ethnic communities”.

51 Law on Institutions (Official Gazette of the Republic of Slovenia, No. 12/91), paragraph 4 of Article
3: “The self-governing ethnic community has the right to co-establish or establish of its own accord, a
public institution for performing activities important for the realisation of the rights of the minorities”.

Miran Komac



“Department for The Culture of National Communities, Romany Communities, Immi-
grants and Other Ethnic Minority Communities,” was founded. The department
prepares, in cooperation with experts, a professional foundation for the decision-
making on cultural policy toward Slovenia’s minorities, cooperates with international
organisations (in this manner in 2000 it organised, together with the Council of
Europe, an international seminar on the instruments of public authority in the field of
safeguarding the cultural rights of minorities), establishes direct contacts with the
representatives of minority communities, counsels them, helps them in the exercising
of their rights and funds their cultural activities based on the criteria, that is co-deter-
mined by the representatives of the minority communities.

The Hungarian self-governing ethnic community has founded the “Institute for the
Culture of the Hungarian Ethnic Minority” with the purpose of promoting Hungarian
culture. The Institute coordinates and directs the work of twenty-two cultural associa-
tions of the Hungarian minority. The cultural associations are active in many areas of
the creative and the performing arts - from ethno-folkloric to original artistic achieve-
ments. The cultural production of the Hungarian ethnic community is often presented
in Hungary.

Library activities are also included in the system of cultural activities. Material in the
Hungarian language is collected and kept in libraries in Murska Sobota and Lendava.
Within the Regional and Study Library in Murska Sobota a division for Hungarian
Studies is operational. The collection of material in the Hungarian language amounts to
30,000 items, representing 13% of the total material of the library. No less important is
the activity of Lendava Library /Konyvtar Lendva. The library is an independent
institution with its seat in the ethnically mixed area. lts founder is the municipality
Lendava and the co-founder the Hungarian national self-governing community of the
Lendava municipality. The number of items in the library is 96,000, 40% of which are
in Hungarian. On the nationally mixed area there are, next to the parent library in
Lendava, also 5 local libraries: Dolina (about 4,000 items of library material, 2,700 in
Slovene and 1,900 in Hungarian), Dobrovnik (8,400 units, 3,900 in Slovene, 4,500 in
Hungarian), Gaberje (3,800 units, 2,400 in Slovene, 1,400 in Hungarian), Genterovci
(7,000 units, 2,700 in Slovene, 4,300 in Hungarian), PetiSovci (3,900 units, 2,300 in
Slovene, 1,600 in Hungarian).



The central library in Slovene Istra procuring book material inthe ftalianlanguage is the Central
Library of Srecko Vilhar in Koper/Biblioteca centrale Srecko Vihar Capodistrtia. Thelibrary has a
department of talian studies. It carries out activities connected with the acquisition and dissemina-
tion of materials in the ftalian language for libraries in Slovene Istra and for institutions and schools of
the ftalian minority in the bilingual area. Library material in the Italian language is also kept inthe
Piran City Library /Biblioteca Civica di Pirano and the Izola Central Library /Biblioteca civica dilsola.
Inthe ethnically mixed areain the Coastal Region there are six ttalian cuttural associations; however,
thereis no umbrella institution similar to the Institute for the Culture of the Hungarian Minority. Two
importantinstitutions of the ltalian ethnic community have their headquarters in Croatia: the Centre
for Historical Research in Rovinj, and the Italian Drama in Rijeka. The Slovenian state provides a
proportionate financial contribution to support the activities of these two institutions.

Article 13: ECONOMIC AND SOCIAL LIFE

This segment of minority language use is defined in article 13 of the European charter.
Slovenia is obligated to comply with both paragraphs in this article. The first paragraph
ofarticle 13 states that:

1."with regard to economic and social activities, the Parties undertake, within the whole country:

a. toeliminate fromtheir legislation any provision prohibiting or limiting without justifiable reasons
the use of regional or minority languages in documents relating to economic or social life,
particularly contracts of employment, and in technical documents such as instructions for the
use of products or installations;

h. toprohibitthe insertion ininternal regulations of companies and private documents of any
clauses excluding or restricting the use of regional or minority languages, atleast between users
ofthe same language;

c. tooppose practices designed to discourage the use of regional or minority languages
In connection with economic or social activities;

d tofacilitate and/or encourage the use of regional or minority languages by means other than
those specified in the above sub-paragraphs”. ™2

Andinthe second paragraph of Article 13 itis stated that:

2."with regard to economic and social activities, the Parties undertake, in sofar as the public
authorities are competent, withinthe territory in which the regional or minority languages are used,
andasfar asthisis reasonably possible:

a. toinclude intheirfinancial and banking regulations provisions which allow, by means of
procedures compatible with commercial practice, the use of regional or minority languagesin
drawing up payment orders (cheques, drafts, etc.) or other financial documents, or, where
appropriate, to ensure the implementation of such provisions;

192 European Charter for Regional or Minority Languages, Article 13, 1st paragraph
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b inthe economic and social sectors directly under their control (public sector), to organise
activities to promote the use of regional or minority languages;

¢. toensurethat social care facilities such as hospitals, retirement homes and hostels offer the
possibility of receiving and treating in their own language persons using a regional or minority
language who are inneed of care on grounds of ilhealth, old age or for other reasons;

d toensure by appropriate meansthat safety instructions are also drawn up in regional or minority
languages;

e toarrange forinformation provided by the competent public authorities concerning the rights of
consumersto be made available in regional or minority languages”.'®®

Article 14: TRANSFRONTIER EXCHANGES

Thisfieldis dealt within article 14 of the European charter. Sloveniais obligated to comply with both
paragraphs. Itiswritten inarticle 14 that:
“the Parties undertake:

atoapply existing bilateral and multilateral agreements which bind them with the Statesin whichthe
same language is used inidentical or similar form, or if necessary to seek to conclude such agree-
ments, in such a way as to foster contacts between the users of the same language in the States
concerned inthefields of culture, education, information, vocational training and permanent education;

biforthe benefit of regional or minority languages, to facilitate and/ or promote co-operation across
borders, in particular between regional or local authorities in whose territory the same language is
usedin identical or similar form”. >4
Sloveniais bound by its constitution (Article 64, par.1) to give not only moral but also material
support tothe members of ethnic communities for the preservation and development of free
relations, particularty with the kin-nations’, i.e. nations of origin, and their countries. This commitment
was definedin more detallin regionallaws. The Law on Seff-governing Ethnic Communities states
thatresources for the preservation of free relations of the ethnic communities at various levels shall
be provided from the funds of “self-governing local commmunities (municipalities) from the budget of
the Republic of Sloveniaandfrom other sources”."®® The provision which could be classed as
“Transfrontier exchanges” may also be foundinthe “Law of the Special Rights of the Italian and
Hunggarian Ethnic Communities inthe field of Education”"®® , which states in article 4 that “for the
realisation of goals arising fromthis law, and in accordance with international agreements, public
kindergartens or schools educatingin the language of the national community, and bilingual
kindergartens and schools shall cooperate with the appropriate institutions of the kinnationinthe
neighbouring states.”

183 European Charter for Regional or Minority Languages, Article 13, 2nd paragraph

154 European Charter for Regional or Minority Languages, Article 14

185 | aw on Self-Governing Ethnic Communities (Official Gazette of the Republic of Slovenia, n.65/94)
Article 18, 2nd paragraph

186 Official Gazette of the Socialistic Republic of Slovenia, n. 12/82
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THE PROTECTION OF ROMA IN
SLOVENIA -ALEGAL ANALYSIS
WITH COMPARATIVE REFERENCES
TO THE SITUATION OF ROMA IN AUSTRIA

| INTRODUCTION

The Romahave been confronted with violence and severe discrimination on Central European soll
for centuries. The sad high point of thislong-term discrimination was achieved during the Second
World War. The Roma in western and south-eastern Europe were the first victims of Nazi violence.
Onereason forthis was the lifestyle of the Roma, which was in contradiction to the Nazirulers’
policy while another cause of Nazi violence was the non-Aryan and non-European origin of the
Roma. The majority of the older generation of Roma did not survive the violent work camps and
ooncentrationand deathcamps.! And it was the generation of grandparents that was the bearer of
the cultural heritage of the Roma. With this generation a great part of the centuries-old culture of the
Roma was therefore destroyed.

Disilusion after the Second World War, however, did not hatt the discrimination-onthe contrary:
those retuming were confronted with postwar maelstroms. Roma settlements were often devas-
tated. Instead ofthe compensation for experienced systematic persecution and destruction settling,
the Roma again experienced exclusion and being cast outto the edge of society. Negative
stereotypes, exclusion, discrimination, violence and racial attacks remain factors which even
nowadaysimpede the realimprovement ofthe Roma status.

ftwas not untilthe eighties that in a majority of states the continuous violation of the fundamental
human rights of the Romaled to a gradually changed relation to Romaissues, as also leading
experts for minority issues such as Ermacora and Vetter in Austria did not recognize minority status
toRoma due totheir lack of a connection to a defined residential area, (“fehlende
Bodenstandigkeit«)? Therefore, Austria and Slovenia like the majority of westem states, does not
have along tradition of protecting the Roma community. It was only in the nineties that recognition
ofthe Roma as a special ethnic group which also needs special protection came into effect.

' See Rose/Weiss, Sinti und Roma im “Dritten Reich” — Das Programm der Vernichtung durch Arbeit,
Gottingen 1991. The authors describe in this book in which camps the “prisoners” worked. Further-
more, they also uncover which companies (as for example Siemens and Steyr-Daimler-Puch AG)
employed workers through forced work. -

2Ermacora, Grundri® der Menschenrechte in Osterreich, 247; Veiter, Das Gsterreichische
Volksgruppenrecht seit dem Volksgruppengesetz 1976, Vienna 1979, 36
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A comparison of the legal status, however, is not simple, as the system of minority protectionin
Austriais essentially different from the system of minority protectionin Slovenia. Minority protection
in Austria is based onindividual rights. Minorities are not recognized as a group and legal entity. Due
tothis, rights which are drafted as collective rights, as for example bi-or multiingual topographic
signs, are not suitable for the minority. The minorities in Austria do not have the possibility of
effective legally guaranteed representationin legislative bodies, either in the municipal councils orin
the parliament. This is especially delicate for Roma, due to the fact that they are dependant onthe
goodmood ofthe ruling parties. Representation and participation, which have a special integrative
role, enable cooperation in all matters and especially in those which especially bear uponthe
minorties.

Legal status
I SLOVENIA - constitutional regulations

Inthe year 1989 itwas determined in constitutional amendment LXVIP that an act must regulate
thelegal posttion ofthe Roma. But the draft constitutional fromthe year 1990 did not contain
specidlrightsfortheRoma* Inthe year 19971 the Slovene parliament then concluded a catalog of
proposalsin connection with the regulation of the posttion of the Roma. Point 3 determines the
requirement that: “the constitution should determine that the rights of Roma must be regulated by
anact”® This act should be the basis for the protection of the members of the Roma community,
forthe use of the mothertongue, care of their own culture and other ethnic speciatties as well as
the concern ofthe Republic of Slovenia for the improvement of the material status of the Roma.

Therefore, with Article 65 ofthe 1991 Constitution® Slovenia recognized the Roma as an autoch-
thonous community. Altthough this provision has more of a programmatic character and refersto
the implementation act, itis nevertheless especially important firstly because the Roma community
was recognized as an ethnic group, secondly the protectionis guaranteed in the Constitution itself, it
follows the integrated system in Chapter Il ofthe Constitution, "Human Rights and Basic Freedoms”
andthirdly Article 65 follows Article 64, which precisely regulates the special rights of the autoch-
thonous talian and Hungarian national communities. Therefore it is obvious that the protection of
the Romafollows the system of minority protectionin Slovenia which isbased onthe posttive
concept. The minority has individual and collective rights, therefore itis

*Official Gazette of the Republic of Slovenia, no. 32/89
“Porocevalec 17/1990

Porocevalec 13/1991

50fficial Gazette of the Republic of Slovenia, no. 33/1991



recognized as a group and the state has a special role in the realization of the rights.”
But the protection also follows the tradition of minority protection in the majority of
western states, which guarantee special minority rights only to autochthonous ethnic
groups. In terms of content, it is questionable what kind of concrete rights the Roma
have. Article 64 of the Constitution precisely regulates the rights of the Italian and
Hungarian national communities. The special article for the protection of the Roma
community enables the interpretation that the Roma community should not have the
same special rights which the Hungarian and ltalian national communities have,
otherwise the Roma rights would be guaranteed together with the rights of the Italian
and Hungarian national communities. The Constitution, however, with the introduction
of the special article emphasizes the special status of the Roma ethnic community
which also needs special regulation adapted to the needs of the Roma community.
Until now only in individual laws can be found the provisions implementing Article 65
of the Constitution which refer to the special rights of the Roma due to the fact,
according to the predominate opinion, that it is not possible to cover the entire exten-
sive field of effective protection in one single act. The lacking implementing provisions,
however, make improvements in the field of minority protection difficult, and therefore
the demand also becomes greater for an implementing act that would systematically
and entirely cover the rights of Roma.®

Until the adoption of implementing provisions or an implementing act, the basic rights
which are also important for the Roma community are determined in the Constitution.
Article 14 ensures equal human rights and fundamental freedoms irrespective of,
amongst other characteristics, also nationality. Article 61 ensures the right to freely
express affiliation with one’s own nation, meant as an ethnic category and national
community, Article 62 ensures the use of one’s own language, but until now the
implementing provision for the use of the Romany language has still not been
adopted. Article 63 strictly prohibits any kind of incitement to national, racial, religious
or other discrimination and prohibits the inflaming of national, racial, religious or other
hatred and intolerance.

Regulation by statute

Implementing provisions for Article 65 of the Constitution in the field of pre-school and
school upbringing and education are contained in the Organization and Financing of

therefore, also the Constitutional Court in Decree U--416/98-38, B-Il. p. 5 22.3.2001 “The positive
protection which is recognized by the majority nation to national, ethnic, language and other communi-
ties (minorities), expresses the preparedness of the state to promote and realize the rights of the listed
communities as a component part of the democratic development of the entire society (state).”

8See the ECRI report (European Commission against Racism and Intolerance) on Slovenia 1997, chapter
|.B.3: “It is hoped that the special law setting out the rights and the situation of the Roma/Gypsy
community will be passed as soon as possible”, http://www.ecri.coe.int/en/00/01/03/33/02.htm
11.3.2002; Peri¢ Tatjana, Insufficient: Governmental programmes for Roma in Slovenia, in: Roma Rights
2-3, 2001 also on the web pages European Roma Rights Center ERRC, http;//errc.org/rr_nr2-

3 2001/field _report.shtml#20-rev, 11.3.2002
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Education and Schooling Act, the Nursery School Act and Primary School Act® The
programme of primary schools for Roma children”, which is the basis for teaching
Roma children.™

Legal representation for the Roma in the National Assembly is not foreseen, however,
the Local Self-government Act "' regulates the representation of the Roma in munici-
pal councils in the areas where the Roma live autochthonously. The municipal statutes
should concretize this right as well as the direct representation of the Roma in other
municipal bodies. In the framework of their competencies, municipalities should
regulate by special acts issues which concern the realization of minority rights as well
as the financing of the groups. The direct representation of the Roma has until now
been regulated by the statute of the Murska Sobota municipality'> and since the year
1999, also by the statute of the RogaSovci municipality.™

Specific deficiencies of the Local Self-Government Act were ascertained by the
Constitutional Court in decision U--416/98-38. This Act is not in conformity with the
Constitution due to the fact that it does not define the concept of the
autochthonousness and also does not set the deadline by which the municipalities are
obliged to realize the listed statutory provisions. This imperfect regulation by statute,
however, entails a violation of the principle of a state governed by the rule of law as per
Article 2 of the Constitution.™ The Constitutional Court also ascertains that the statute
of the urban municipality of Novo Mesto is not in conformity with the Local Self-
Government Act due to the fact that it does not provide that the Roma community
which autochthonously resides in the area of urban municipality have a representative
on the town council and also ascertains that the municipality could also already on the
basis of the present regulation realize its legal obligations from the fifth paragraph of
Article 39 of the Local Self- Government Act and enable the Roma community to elect
a representative to the municipal council.™®

The election of municipal councils members is regulated by the Local Elections Act'®,
which defines active and passive voting rights for the allocation of representatives of
the Roma community, the supervising, constituencies, establishment and composition
of special electoral committees, etc.

Furthermore, the committees for national community issues should be of an integrated
character on the basis of the Local Self- Government Act (Article 39(4)). Additionally,

9All three Acts are published in the Official Gazette of the Republic of Slovenia, no. 12/96
100n educating and schooling Roma children, see for example Tancer Mladen, Vzgoja in izobraZevanje
Romov na Slovenskem, Maribor 1994
110fficial Gazette of the Republic of Slovenia, no. 72/93, in amended form 70/2000
120fficial Gazette of the Republic of Slovenia, no. 23/99
130fficial Gazette of the Republic of Slovenia, no. 66/99
Ydecision U--416/98-38,B-l.p 7
®decision U--416,/98-38,B-l,p 9
'®Official Gazette of the Republic of Slovenia, no. 72/93 the Local Elections Act and the Local Self-
i ing amended




the Nationalities Office, which was established by the Slovene Government and which
also has an office in Murska Sobota and the Committee for the protection of the Roma
ethnic community of the Government of the Republic of Slovenia should encourage
the cooperation of state institutions with Roma on the state level.

Concerning the use of one’s mother tongue in administrative procedures, neither the
Administration Act" nor the Court Act™ contain special definitions for the use of
Roma language for official purposes. Therefore, Roma currently do not have the right
to use the Roma language for official purposes and before administrative bodies.

Also the Act on Public Media' and the Act on RTV Slovenia?® do not contain special
provisions for the Roma community.

The protection of Roma is also ensured by the Framework Convention for the Protec-
tion of National Minorities?’ and the European Charter on Regional and Minority
Languages?? of the Council of Europe. However, only the Italian national community/
ltalian language and Hungarian national community/Hungarian language are, in
accordance to the declaration of the Republic of Slovenia, minorities in the sense of the
Framework Convention and Charter on Regional and Minority Languages. In accor-
dance with the Constitution, however, the provisions of the Framework Convention
should also be used for Roma community and the Article 7, paragraphs 1-4 of the
Charter should be also used for Roma language.

The Government of the Republic of Slovenia issued a “programme of measures for the
protection of Roma in the Republic of Slovenia” already in the year 1995. The Nation-
alities Office coordinates the execution of the programme, as, in accordance with its
fields of work, different ministries execute this programme. Different projects in the field
of the education and schooling of Roma children, the employment of Roma, the
regulation of Roma settlements, health care, informing the Roma and supporting the
cultural activity and functioning of non-governmental organizations should therefore be
introduced. In the year 2000 the Ministry of Labour, Family and Social Affairs ex-
tended the initiative to a programme for equal employment opportunities for the
Roma.?®

Il AUSTRIA

In the year 1993 Austria indirectly recognized the Roma and Sinti across Austria as an
autochthonous minority with a decree of the federal government on the establishment

17 Official Gazette of the Republic of Slovenia, no. 67/94

180fficial Gazette of the Republic of Slovenia, no. 19/94

190fficial Gazette of the Republic of Slovenia, no. 18/94

200fficial Gazette of the Republic of Slovenia, no. 18/94

210fficial Gazette of the Republic of Slovenia, no. 4/98 valid from 1.1.1998

2 20fficial Gazette of the Republic of Slovenia, no. 17/00 valid from 1.1. 2001

23The employment programme of Roma in Slovenia, http//www.gov.si/mddsz/pdf/program_r.pdf,
(11.3.2002)
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of a co-council for the Roma community.* The Roma have the same rights as other
minorities, which are acknowledged as autochthonous national communities in the
Republic of Austria. Minority rights in Austria contain, among others, regulations dating
from the time of the Austro-Hungarian Empire such as Article 19 of the basic state law
and regulations from the time after World War |, such as the provisions of the state
treaty from St. Germain. The newest provision, Article 8 of the Federal Constitution,
which emphasizes the special concern of the Republic of Austria for the development
and protection of minorities, was introduced in Austrian constitutional law in the year
2000.%° The best known provision of minority protection in Austria is Article 7 of the
Vienna State Treaty which however, is valid only for Croats and Slovenes in
Burgenland, Steiermark and Karnten, which therefore does not cover the Roma, but is,
however, the measure for the protection of the Roma. In Austrian constitutional law,
the Roma are not explicitly mentioned. This is the essential difference compared to
Roma protection in Slovenia.

On a legislative level, the Act on National Communities dating from the year 19762
regulates provisions for the realization of constitutional provisions. The Act concretizes
the right to an official language and to topographic signs. It also regulates the establish-
ment and functioning of national communities co-councils. Each minority recognized
indirectly in the decree of the federal government on the establishment of co-councils,
has its own co-council established at the office of the federal chancellor. The co-
council is an advisory body in which not only minority members are represented but
also representatives of parties, who should also be members of the minorities. The Co-
council plays an important role in the allocation of financial funds. The Co-council is the
only institute in which the Roma are directly represented, but the co-council is not a
representative body of minorities, but an advisory body of the government.

The majority of provisions of the Act on National Communities are still not realized for
Roma, such as the right to use one’s own language for official purposes and topo-
graphic signs.

The Act on Minority Schooling for Burgenland for the first time considers the national
community of Roma, although only the provision of language education in the
Romany language is foreseen for the Roma from Burgenland. The Romany language
is therefore seen as a foreign language. The University of Graz (the project leader is Dr.
Dieter Halwachs) has devoted much attention to the Roma language, researched it
and also written it down. As such, books in the Romany language have been created,
which are also appropriate for lessons. In any case, success in the field of schooling is
dependent on the cooperation of the Roma, especially the successful operation of
those projects for which the Roma make the initiative themselves or which were
prepared and executed in close cooperation with the Roma.

24BGBI. (Federal Official Gazette of the Republic of Austria) 323/1993
25BGBIL.68/2000
26BGBI.396/1976



The amendment to the Act on Austrian Radio and Television from the year 2001%/
introduced special instructions for the provision of the languages of those national
minorities which have a co-council. This is the first time that the Act on Austrian Radio
and Television contains provisions to the benefit of national minorities.

Austria also signed and ratified the Framework Convention for the protection of
national minorities?® and the European Charter on Regional and Minority Languages?®
of the Council of Europe. In the Declaration to the Framework Convention, Austria
recognized that the minorities covered by the Convention are all minorities recognized
by the Act on National Communities. In the Declaration to the European Charter,
Austria also stated that the minority languages covered by the Charter are, amongst
others, also the Romany language.

In various fields, including, for example, the fields of education and schooling, employ-
ment and the ordering of settlements, there exist various projects executed in coopera-
tion with Roma associations.®® What is especially encouraging is that the Roma are
making more and more initiatives, which is an example, which shows that the Roma
associations function very successfully. In the year 1995, for example the cultural
association of Austrian Roma established a fund for Roma, which supports projects in
the field of education.

IV CONCLUSION

This short description of the Roma status in the Republic of Austria and in the Republic
of Slovenia proves that both states are not inactive, however, for a long time they have
not introduced all statutory provisions, which are important for effective protection and
for the improvement of the status of the Roma. It is especially necessary to call
attention to the fact that the standard of legal and real protection that the other
autochthonous minorities have, has for long remained unachieved by the Roma.

Protection on both sides of the border is still not sufficient. The Committee for Elimina-
tion of all Forms of Discrimination (CERD) of the United Nations therefore in the year
1999 criticized the lack of legislation in force for the Roma in Austria which is different
from the implemented legislation for other minorities in Austria. The insufficient or
completely lacking legislation for new minorities in Austria is an important point, which
was also criticized by CERD. CERD also recommended the introduction of the act on

27BGBI 379/1984 in amended form BGBI.I. 83/2001

28BGBLIII 120/98 valid from 1.7.1998

29BGBLII 216/01 valid from 1.10.2001

30 see best practise projects in various fields at http;//www.roma-net.at/index2.html, (11.3.2002)
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the prohibition of discrimination, which would also contain the prohibition of discrimina-
tion between citizens and non-citizens®'

CERD similarly criticized also the legislature of Slovenia in connection with the Roma
and emphasized the difference between the protection of the Italian or the Hungarian
national minorities in the year 2000. The differentiation of the Roma into autochtho-
nous or non-autochthonous is clear also in Slovenia.®? This differentiation sharpens the
especially bad position of non-autochthonous Roma, as many non-autochthonous
Roma do not have Slovenian citizenship and are as a result deprived of the freedom of
movement, access to health care and other social services and employment.® 2 This is
also criticized in the last report by the European Roma Rights Center (ERRC), which
refers in its criticism mostly to the position of non-autochthonous Roma in Slovenia.®*
Also the European Commission in the section of the progress report on Slovenia
joining the European Union in the years 2000 and 2001, emphasizes that Slovenia
has realized all the policies of the Copenhagen criteria in the field of protection of
minorities, but it notes the necessity of additional measures concerning the Roma
position.

In Slovenia the legal basis in the Constitution and on the legislative level, therefore, has
to be urgently implemented on the level of act and statute. Although there are a
number of dispersed successful activities, especially in the field of education, schooling
and employment in Austria and Slovenia, it is urgently needed for the significant
improvement of the Roma position that such matters in the state should be raised to
the second level of action. Declarative and programmatic acts were very important
due to the fact that they strongly contributed to the sensitivity of the Roma position for
the majority population as well as for the Roma themselves. The realization of this
recognition is currently also necessary.

Slovenia has already taken a step further and created Governmental programmes with
various measures for the improvement of the Roma situation. Experiences are positive
and also negative, and are very important for future planning. The systematic
programme of measures in Slovenia is positively drafted, although the measures are
still not effective in all fields.

31 See European Roma Rights Center (ECCR), UN Committee rebukes Austria, Czech Republic, Finland,
Italy and Portugal for treatment of Roma, in: Roma Rights no1/99, http//errc.org/rr nr1 1999
snap04.shtml 7.6.2001

32 See ECCR, United Nations Committee on the Elimination of All Forms of Racial Discrimination and
the Committee against Torture express concern about Roma Rights in Slovenia, in: Roma Rights no 3/
2000, http//errc.org/rr_nr3 _2000/snap27.shtml, (7.6.2001)

33 Monitoring the EU accession process. Minority Protection, Budapest: OSI 2001, p. 69

34 ERRC, Peri¢, Insufficient: Governmental programmes for Roma in Slovenia, in: Roma Rights nos. 2-
3/2001, http://errc.org/rr_nr2-3 2001/field report.shtml, (11.1.2002)




The specialty of Slovene legal regulation is explicit Roma protection in the Constitution
and the right of the Roma to direct representation in municipal councils. Cooperation
and co-deciding in the state bodies entails the legal integration of the Roma in the
state. Roma representatives in municipal councils actually contribute to better mutual
understanding. Furthermore, the Government Office for Nationalities and the Commis-
sion of the Republic of Slovenia for Roma Issues encourage better mutual understand-
ing and cooperation.

It is of essential importance, and this is the positive experience of Austria, that the
Roma develop their self-nitiative and vehemently strive for their rights. The establish-
ment of an advisory body, although only one of the possibilities for institutionalized
cooperation between the minority and state authority, has been a great success for the
Roma and Sinti community in Austria.

The integration of the Roma must first be guaranteed by the state on the institutional
level with respect to the special position of the Roma minority, which has been
exposed to the most severe forms of discrimination for centuries. The protection of the
Roma therefore can not only concern the improvement of their social position. Only a
complete plan®® which extends to social development, which guarantees human
rights and special minority rights and also effectively opposes discrimination and
racism can be successful. That is why the cooperation of the Roma as well as the
majority population is necessary.

The representation and participation of the minority in state authorities, i.e., cooperation
and co-decision-making in structures which regulate issues and conflicts in a demo-
cratic manner, is of essential importance, as it entails actual integration. Due to this fact,
representation and participation should not be the empty, mere shell of a word. It is
now apparent that the integration of minorities is the only possible way to decrease
persistent and negative stereotypes, prejudices, racism and xenophobia. And integra-
tion is above all a task for the majority population, as it has the authority to realize the
rights of minorities.

35 Also the international organizations are again aware of the meaning of a complete approach to
regulating the Roma status. Therefore in the year 1998 in the framework of the implementation
meeting on human dimension issues under the auspices of ODIHR OSCE announced a new level of
Roma policy which needs systematic combining of the methods of sociology, the implementation of
minority rights and protection from discrimination and violence. An international comparison shows a
similar picture. Measures if they exist at all mostly do not have the desired effect. Especially individual
actions without long-term planning and without the cooperation of the Roma, are insufficient for
guaranteeing the human and minority rights of the Roma. Therefore statutory measures alone do not
improve the position of the Roma, also special rights are insufficient if the state authorities, the civil
society and Roma do not cooperate.
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Mitja Zagar

SOME NEWER TRENDS IN THE PROTECTION
AND (SPECIAL) RIGHTS OF ETHNIC
MINORITIES: THE EUROPEAN CONTEXT'

. INTRODUCTION: ARE THERE ANY SPECIAL
RIGHTS OF (ETHNIC) MINORITIES?

Recent historic developments, especially the tragic wars in the territory of the former Yugoslaviain
the 1990s or current events inthe Middle East, show the possible impact of (inter)ethnic relations
and conflicts on peace and stability inindividual pluralistic societies and inthe world. The actual
situation and/or the perception of the posttion, protection and special rights of national and other
minorities can play crucial roles in this context and can contribute to the escalation of conflicts in
pluralistic societies.

The reports (opinions) ofthe Badinter Arbitration Commission (in 1991 and 1992) establishedthe
dissolutionof theformer Yugoslavia? These opinions determined also the principle that the
adequate protection of national minorities is one of the criteria foramodern democracy and a
precondition forthe international recognition of new states.® This principle is (more or less)
generally accepted in Europe by now. Inthe European context, other major turning points include
the Framework Convention for the Protection of National Minorities and the European Charter for
Regional or Minority Languages, prepared and adopted withinthe Council of Europe. Inmy opinion,
these legally binding international documents mark the beginning of a new erain the international
protection of national minorities. Atleastin Europe, there should be no doubt that the special rights
of national minorities do exist.

' This text is based on: Mitja Zagar (1997), “Rights of ethnic minorities: Individual and/or collective
rights? Some new(er) trends in the development and the (universal) nature of human rights - The
European perspective.” Journal of International Relations, Vol. 4, No. 1/4, pp. 29-48.

2 For more on the legal issues of the dissolution of the former Yugoslavia, see, e.g., Roland Rich (1993),
“Recognition of States: The Collapse of Yugoslavia and the Soviet Union.” European Journal of
International Law, Vol. 4, No.1, http://www.ejil.org/journal/Vol4/No 1/art4 html#TopOfPage (12
December 2001); Danilo Tirk (1993), “Recognition of States: A Comment.” European Journal of
International Law, Vol. 4, No.1, http://www.ejil.org/journal/Vol4/No 1/art5 .html#TopOfPage (12
December 2001); etc.

% See, e.g., Alain Pellet (1992), “The Opinions of the Badinter Arbitration Committee: A Second Breath
for the Self-Determination of Peoples.” European Journal of International Law, Vol. 3, No.1, http://
wwwi.ejil.org/journal/Vol3/No 1/art 12 html#TopOfPage (12 December 2001). For the texts of
Opinions 1-3, see: Alain Pellet (1992), “The Opinions of the Badinter Arbitration Committee: A Second
Breath for the Self-Determination of Peoples - Appendix: Opinions of the Arbitration Committee.”
European Journal of International Law, Vol. 3, No.1, http.//www.ejil.org/journal/Vol3/No 1

art 13.html#TopOfPage (12 December 2001); for the texts of Opinions 4-10, see: Danilo Turk (1993),
“Recognition of States: A Comment. - Annex 3: Opinions No. 4-10 of the Arbitration Commission of the
International Conference on Yugoslavia.” European Journal of International Law, Vol. 4, No.1, http//
www.ejil.org/journal/Vol4/No 1/artb.html#TopOfPage (12 December 2001); etc.
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This contribution briefly presents some controversies that exist regarding the protection of national
minarities and the special rights of persons belonging to national minorities andy/or national
minorities as collective entities. it begins with a presentation of some definitions of ethnicand
national minorities and discusses different concepts of the protection and (special) rights of national
minorities and persons belonging to them. Here the issue of the individual or collective nature of
these rights deserves special attention.

The following sections present the historic development of the protection of ethnic minorties, its
main tumning points, changing concepts and the main characteristics of different phases. Thisisthe
basis for the discussion of the possible future (trends of) developments concerning the special rights
andthe protection of minorities.

The concluding section offers a few possible scenarios for future developments and some practical
proposals for the promotion and development of Human Rights and the protection of ethnic
minorities. It reflects my belief that there is a need for the promotion of the ideclogy of Human
Rights and for the existence and development of the special protection and rights of (ethnic and
other social) minorities. In other words, |am an advocate of the special rights of (ethnic) minorities
that should beintheir nature both individual and collective.*

Il. DEFINITIONS OF ETHNIC/NATIONAL MINORITIES
AND SOME KEY CONCEPTS

Thereis nogenerally accepted legal definition of ethnic minorities® International political and legal
documents, constitutions and the (internal) legislation of different

“ | believe that scholars should do more than just research all different dimensions of Human Rights as
objective and passive observers. Most of all, they have to inform the public about their research and
views - especially about their critical observations. However, in my opinion scholars should be actively
involved in the promotion and development of Human Rights and the ideology of Human Rights.

®lt is extremely difficult to build a necessary consensus concerning the politically sensitive and tricky issue
of the acceptable definition of “ethnic minority”. Among many attempts, | am citing Article 1 of the
proposal for the Additional Protocol to the European Convention on Human Rights for the Protection of
Human Rights and Fundamental Freedoms, concerning persons belonging to national minorities that
defines a national minority as:

“..a group of persons in a state who: (a) reside on the territory of that state and are citizens
thereof: (b) maintain long-standing, firm and lasting ties with that state; (¢) display distinctive
ethnic, cultural, religious or linguistic characteristics; (d) are sufficiently representative, although
smaller in number than the rest of the population of that state or of a region of that state; (e) are
motivated by a concern to preserve together that which constitutes their common identity,
including their culture, their traditions, their religion or their language”. (Article 1 of the proposal for
an additional protocol to the Convention for the Protection of Human rights and Fundamental Freedoms,
concerning persons belonging to national minorities, in Recommendation 12071 (1993) on an additional
protocol on the rights of minorities to the European Convention on Human Rights, adopted on 1
February 1993.)

Although probably this text (prepared by the Parliamentary Assembly of the Council of Europe) will not
be accepted anytime soon and it is not yet legally binding, this definition indicates certain newer trends in
the theory of international law. (See also: “Report on an additional protocol on the rights of minorities to
the European Convention on Human Rights” (1993), Rapporteur: Mr. Worms, France Socialist; Parlia-
mentary Assembly, Council of Europe: ADOC 6742. 1403-15/1/93-2-E, 19 January 1993, pp. 4-5.)



(nation-)states have traditionally avoided this issue for a number of reasons.® On the
other hand, social scientists and (legal) theoreticians developed several definitions of
ethnic and/or national minorities. These definitions that were developed for the
purpose of their research usually focused on different aspects of these ethnic commu-
nities. Although they have many similar elements, they might differ in certain specific
elements considering the specific interests or approaches of every author. Most
frequently cited is the definition of Professor Francesco Capotorti, who describes
(ethnic) minority as a group:

- ... numerically inferior to the rest of the population of a state;

- Inanon-dominant position;

- whose members— being nationals of the state — posses ethnic, religious or
linguistic characteristics differing from those of the rest of the population; and
show, ifonly implicitly, a sense of solidarity, directed towards preserving their
culture, traditions, religion or language.’

However, for the purpose of this contribution | have developed the following working
definitions that distinguish among different types of (ethnic) minorities. In framing these
definitions | considered especially a specific legal status of diverse minority communi-
ties. The broadest is the definition of an ethnic minority that is defined as®

(@) aspecific and formed-distinct - group of persons

(b) thatis (usually) numerically smaller than the rest of the population of a state® and

(c) lives as adistinct community in a non-dominant position within a certain society.

(d) Persons belonging to this distinct community are citizens of the state on which territory they
reside.

(€) They posses ethnic, religious, cultural and/or linguistic characteristics differing from those of the
rest ofthe population of the state.

(f) Theydevelopedadistinct (ethnic)identity and are motivated to preserve together their cornmon
identity, religion, culture, traditions and language.

6 See, e.g., Florence Benoit-Rohmer, Hilde Hardeman (1994), The Minority Question in Europe:
Towards the Creation of a Coherent European Regime. CEPS Paper No. 55, Brussels: Centre for
European Policy Studies, 1994, pp. 25-29.

" Francesco Capotorti (1991), Studly on the Rights of Persons Belonging to Ethnic, Religious and
Linguistic Minorities. New York: United Nations, 1991, p. 96.

8 See, e.g., Mitja Zagar (1995), “Ali so Slovenci na Hrvaskem narodna manjsina: Splo$na terminoloska
vprasanja in pravna zascita.” (“Are Slovenes in Croatia a National Minority? General terminology and
legal protection.”) - in Vera Krzisnik-Buki¢, ed., Slovenci v Hrvaski. (Slovenes in Croatia.) Ljubljana:
Institut za narodnostna vprasanja (Institute for Ethnic Studies), 1995, p. 334.

¥ When a distinct group, although numerically larger, is in a non-dominant position and/or oppressed
we could describe it as a “social minority”. In such cases a numerically inferior group in power usually
monopolizes and (mis)uses the nation-state and its mechanisms of repression to rule and suppress
numerically superior groups. A situation in the South African Republic during the era of Apartheid could
be mentioned as a typical example.

19 This is the main characteristic that differentiates between persons belonging to ethnic minorities and
(im)migrants. Recent immigrants usually do not have the citizenship of the country where they reside
with the legal status of resident aliens.

Mitja Zagar



(9) Suchacommunity became an ethnic minority as a consequence of a specific historic (political
andadministrative) development inthe territory/region of their traditional settlement.

The analysis of different national (constitutions, laws) and international legal docu-
ments shows that certain additional criteria (characteristics) are required before
minority protection is granted to a certain distinct ethnic community.™ Special rights
and the protection are usually granted to persons belonging to “typical (traditional)
national minorities.”" Deriving from the above (working) definition of an ethnic
minority, the following three elements should be added to the definition of a typical
(traditional) national minority: ™

(h) This distinct community autochthonously lives (usually condensed)ina certain territory of its
traditional settlement. ™

(i) Atypical nationalminority ethnically belongs to a “kin-nation” that has a nation-state of its
own’® Thisis usually a neighboring country to the country of aitizenship of persons belonging to
atypical national minority.”

" There are also ethnic minorities whose members (persons belonging to these distinct communities)
live dispersed in the whole territory or several regions of a state. Jewish coommunities in European and
American cities could be mentioned as examples of such minorities.

2 The Students’ Research and Training Project “Democratization and ethnic relations: Management of
ethnic relations and conflict”, cosponsored by the US Congress /USIS - Small Grants for Democracy
Program, analyzed more than 130 constitutions of countries of the world regarding the regulation of
ethnic relations and the protection of (ethnic/national) minorities. (On this project and its results see, e.g.,
Mitja Zagar (19964a), “Exploring Ethnicity: Constitutional Regulation Of (Inter)Ethnic Relations - New
Approaches to Multicultural Education.” http://www.unisa.edu.au/lavskis/zagar/detailexhtm (12
December 2001); Mitja Zagar, AleS Novak (1999), “Constitutional and international protection of
national minorities in Central and Eastern Europe.” - in Mitja Zagar, Boris Jesih, Romana Bester, eds.,
The constitutional and political requlation of ethnic relations and conflicts: Selected papers.
Ethnicity 2. Ljubljana: Institute for Ethnic Studies, 1999, pp. 177-214.) The research project “Ethnic
dimensions of integration processes and tolerance in multiethnic societies: Management and resolution
of conflicts” analyzed several documents of the UN, CSCE/OSCE, Council of Europe, European
Communities/European Union, documents of other regional organizations, more than thirty bilateral
treaties and more than a hundred constitutions of the countries of the world. This research project was
financed by the Ministry of Science and Technology/Ministry of Education, Science and Sport of the
Republic of Slovenia (See, Mitja Zagar (1996), “Evolving concepts of the protection of minorities:
International and constitutional law.” Razprave in gradivo / Treatises and Documents, No.31/1996, pp.
143-164.)

13 See, Ernest Petri¢ (1977), Mednarodnopravno varstvo narodnih manjsin. (The Protection of Ethnic
Minorities by International Law.) Maribor: ZaloZba Obzorja, 1977, pp. 89-92.

'* See, Zagar (1995), pp. 334-335.

'® Autochthonous settlement indicates a considerable duration of settlement of a distinct ethnic
community in a certain territory and its integration in a pluralistic society. Usually, autochthonous
communities contribute to the cultural, social and economic life of their environment. However, there are
no objective criteria to establish the autochthonous settlement of a certain community. In particular,
there are no objective criteria to determine the required considerable duration of the settlement. The
decision on the necessary duration of settlement is always primarily a subjective and political decision.
The Minority Rights Group, for example, decided for national/ethnic minorities that two generations of
permanent settlement (40 to 50 years) should be enough to consider a certain group an autochtho-
nous (ethnic) community. (See, World Directory of Minorities. (1990) Longman international
reference. Edited by: Minority Rights Group. UK: Longman, 1990, p. xiv.)

6 Sometimes the terms “mother-nation” and ‘mother-state” are used as synonyms for the terms “kin-
nation”“and ‘kin-state”.

' The term “kin-nation”(or “mother-nation”) refers to a nation (ethnic community) with which a




() Atypical national minority has several (cultural, social, economic, political) links with a kin
nation andts nation-state. Protection of ethnic minorities and cooperation between a national
minority and its kinrnation could become important issues in bilateral relations betweena
country of citizenship of persons belonging to a certain ethnic minority and a neighboring nation
state of their kin-nation.™

Especially the criterion of the autochthonous settlement in connection with the
citizenship of the country of permanent residence might be problematic. In some cases
we might find the second, third or (even) fourth generation of immigrants who were
born in the country of their permanent residence, but are still citizens of the country of
origin of their parents or predecessors. There could be different reasons why they do
not have the citizenship of the country of their permanent residence (e.g., laws on
citizenship/nationality, tradition, ownership of property in the country of origin of their
parents, etc.).’ In any case, immigrants who are not citizens of the country of their
residence are excluded from the political process (even if they are the third generation
in a certain country), and they could not obtain the status and protection guaranteed
for persons belonging to traditional ethnic/national minorities.

In addition to typical national minorities, we could also define “atypical traditional
national minorities”. These minorities live as distinct communities autochthonously
in a certain territory (criterion h). However, these minorities do not have kin-nations
outside the country of their permanent residence or their kin-communities do not
have nation-states of their own (criterion i).2°

Typical and atypical traditional national minorities account for only a small fraction of all
distinct ethnic (cultural, linguistic) communities in existing pluralistic societies. However,
these are the only distinct ethnic minority communities whose members according to
international law enjoy certain minority protection and special minority rights. Usually,
states do not want to grant minority status to diverse immigrant communities. Conse-
quently, persons belonging to these immigrant communities who are not citizens of
the states of their permanent residence in most cases do not enjoy minority rights or
special minority protection.

'8 Cultural, linguistic, educational, social, economic, etc. links, contacts and cooperation of ethnic
minorities with their kin-nations and states have to be peaceful and should not infringe the principles of
territorial integrity and sovereignty of states.

19 See, e.g., Eric Bockstael, Otto Feinstein (1991), “Ethnic Conflict and Development: A Belgian Case
Study.” United Nations Research Institute for Social Development - UNRISD: photocopied paper for the
“Workshop on Ethnic Conflict and Development”, Dubrovnik (Yugoslavia, Croatia), 3-6 June 1991.

20 Some authors argue that atypical traditional ethnic minorities should be treated as equal constituent
nations of states where they live, regardless of their size, in order to assure their equality. This would
require the transformation of concerned (one/single) nation-states into multi-national-states. (See, e.g.,
Bojko Bucar (1994), “Co-operation on Culture and Education and the Problem of Minorities.” Photocop-
ied paper for The 6th European Conference of Frontier Regions, Council of Europe, Parliamentary
Assembly, Congress of Local and Regional Authorities of Europe, Ljubljana (Slovenia), 13-15 October
1994)
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I.2. Minorities in Pluralistic Societies:
Nation-states and National Minorities

States are usually very reluctant when they have to officially recognize the existence of
ethnic pluralism and minorities within their borders. In every country the decision to
grant a formal (national minority) status, legal protection and special rights to a certain
distinct ethnic community and/or its members (persons belonging to this distinct
community) is always - and above all - a complex political decision. This is condi-
tioned also by the perception of the concept of modern nation-sates.

Nation-states are products of a very specific historical development in Europe that was
enabled by the introduction and rapid development of capitalism (capitalist ways of
production). European nation-states have developed simultaneously with the formation
of modern (ethno)nations?' since the sixteenth and seventeenth century on.2? In this
process states acquired their ethnic dimension and identity: Dominant ethnic commu-
nities (nations) within certain territories usually determined the ethnic identity of nation-
states.®* They became nation-states.?* States are understood as specific or (even) the
only means and mechanisms that can assure the realization of the specific (national)
interests of

2! A nation is “a stable, historically developed community of people with a territory, (specific) economic
life, distinctive culture, and language in common”. (Webster's New Universal Unabridged Dictionary.
(1983) Deluxe Second Edition. USA: Dorset & Baber, 1983, p. 1196.) The existence of a specific
“national identity”, as one of the strongest collective (group) identities, shall be added to this definition:
the consciousness and will of an individual shall exist to be a member of a certain nation, and an
individual shall be recognized by other members of such an ethnic community as its member. (See, e.g.,
Philip Schlesinger (1987), “On National Identity: Some Conceptions and Misconceptions Criticized.”
Social Science Information/Information sur les sciences sociales (London, Paris), Vol. 26, No. 2, 1987,
pp. 219-264.) The formation of modern nations or ethno-nations was possible with the introduction
of capitalism. The emergence of modern nations as specific ethnic communities was often conditioned
on the existence of nation-states, and sometimes vice versa. (See, e.g. Emest Gellner (1983), Nations
and Nationalism. lthaca & London: Cornell University Press, 1983, pp. 6-7, 53-58))

22 The turning points in this process were the (Peace) Treaties of Westphalia of 1648 that laid
foundations for a new international (European) community, the legal status of states and principles of
relations among them.

23 Definitions of a (nation-)state in international law do not include its ethnic dimension and nature. (E.g.
L. (Lassa Francis Lawrence) Oppenheim (1948), International Law: A Treatise, Vol. |: Peace; 7th
edition edited by H. (Hersch) Lauterpacht. London, New York, Toronto: Longmans, Green and Co.,
1948; J. G. Starke (1989), Introduction to International Law. 10th edition. London: Butterworths,
1989.) Article | of The Montevideo Convention on Rights and Duties of States (of 1933) provides the
classic legal definition of states as persons of international law: “The State as a person of international
law should posses the following qualifications: a) permanent population; b) defined territory: c)
government; and d) capacity to enter into relations with other states.”

2 The fact that the process of formation of modern nation-states in Europe went hand in hand with the
process of formation of modern European nations has produced and still is reflected in a terminological
problem in some languages. The same term “nation” is used to describe a specific ethnic community
and a state as a specific social organization and structure. | use the term “nation” only to describe a
specific ethnic community.




(ethno)nations.?® European states were established and are still perceived as
nation-states of certain nations - we could say ‘single-nation-states. ™ This
concept could be explained by a simple equation: “State = nation = people”?’

Following this logic, nation-states and their populations were believed to be ethnically
and culturally homogenous entities. As the result, a myth of ethnic homogeneity was
born that strengthened the belief that a nation-state belonged to a certain (ethnic)
nation. The myth of ethnic homogeneity was a powerful force in building a common
collective, ethnically based identity in the territory of a certain state. This myth is the
basis for the political ideology of nationalism and often exploited by nationalist move-
ments and politicians.?® However, as is often the case with myths, the myth of ethnic
homogeneity of nation-states does not correspond to reality:?® ethnic plurality has
always been the reality of most territories and states.*® Furthermore, a general trend in
the Twentieth Century is increasing ethnic, cultural, linguistic and social diversity.
Intensified communication, (economic) cooperation and interdependence in the world,
developed transportation and increased mobility of population are some key factors
further contributing to this increasing diversity.>' However, constitutions and political
systems of nation-states

25 A state is not just a form of organization of a society, but as Max Weber pointed out, a state is (above
all) an agency within society, which possesses a monopoly over legitimate violence. (E.g., Max Weber
(1989), The Protestant ethic and the spirit of Capitalism. Translated by Talcott Parsons; introduction
by Anthony Giddens. London: Unwin Paperbacks, 1989; Max Weber (1922), Wirtschaft und
Gesellschaft. Bearbeitet von Max Weber. Ttbingen: J. C. B. Mohr / P. Siebeck, 1922.) On the other
hand, a modern state in the European tradition of the twentieth century became also a (public) service
of its citizens that should provide certain necessary social infrastructure and assure the realization of
certain social needs of its citizens (e.g. education, social security, health care and services, etc.).

26 Sometimes also the term “one-nation-state”is used to describe this model and concept. (For more
on nation-states see, e.g., C. A. Macartney (1934), National States and National Minorities. London:
Oxford University Press, Humprey Milford, 1934; Hough Seton-Watson (1977), Nations and States.
London: Methuen / Boulder, Colorado: Westview Press, 1977; Rudolfo Stavenhagen (1990), 7he
Ethnic Question: Confiicts, Development, and Human Rights. Tokyo, Hong Kong: United Nations
University Press, 1990, p. 31, 20-35; Mitja Zagar (1995a), “Constitutions in Multi-Ethnic Reality.”
Razprave in gradivo / Treatises and Documents, No. 29-30/1995, pp. 144-157)

2" Eric J. Hobsbawm (1990), Nations and Nationalism since 1789: Programme, Myth, Reality.
Cambridge, London, New York, New Rochelle, Melbourne, Sydney: Cambridge University Press, 1990,
p. 23.

28 As a political ideology and principle, nationalism demands that members of a certain nation have “the
political duty... to the polity which encompasses and represents... (this) nation.” This political duty
“overrides all other public obligations, and in extreme cases (such as wars) all other obligations of

whatever kind.” In this context, nationalism is the most demanding form of ethnic or group identification.

(Hobsbawm, 1990, p. 9.) Nationalism, by definition, is exclusive and/or hegemonic, and is usually
hostile to others. Hostile to diversity and pluralism, nationalism is incompatible with democracy.

29 See, e.g., Gellner (1983), p. 1; Anthony D. Smith (1991), National Identity. Harmondsworth, London:

Penguin, 1991, p. 49-98.

30 A certain level of ethnic plurality (diversity) has always existed also in countries that were traditionally
perceived as ethnically homogenous nation-states (e.g., France). Factors, such as natural disasters,
including climate changes, diseases and famine, economic underdevelopment and hardship, the faster
economic development of certain regions, administrative changes in the territory and borders of nation-
states, wars, etc. have contributed to the ethnic diversity and changing ethnic structure of the popula-
tion in its history.

31 See, e,g., Gerold Ambrosius, William H. Hubbard (1989), A Social and Economic History of
Twentieth-Century Europe. Translated by Feith Tribe and William H. Hubbard. Cambridge, Mass.,
London, England: Harvard University Press, 1989, pp. 28-42, 84-86.
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Following this logic, nation-states and their populations were believed to be ethnically
and culturally homogenous entities. As the result, a myth of ethnic homogeneity was
born that strengthened the belief that a nation-state belonged to a certain (ethnic)
nation. The myth of ethnic homogeneity was a powerful force in building a common
collective, ethnically based identity in the territory of a certain state. This myth is the
basis for the political ideology of nationalism and often exploited by nationalist move-
ments and politicians.?® However, as is often the case with myths, the myth of ethnic
homogeneity of nation-states does not correspond to reality:>® ethnic plurality has
always been the reality of most territories and states.*® Furthermore, a general trend in
the Twentieth Century is increasing ethnic, cultural, linguistic and social diversity.
Intensified communication, (economic) cooperation and interdependence in the world,
developed transportation and increased mobility of population are some key factors
further contributing to this increasing diversity.® However, constitutions and political
systems of nation-states are still based on the concept of a single-nation state and
people still believe that the myth of ethnic homogeneity is true.®? Furthermore, they
believe that this myth is consistent with (the concept of) modern democracy.

The existence of pluralism is a precondition of democracy. Everybody agrees that
permanent political monopolies and unjust forceful limitations of political pluralism are
incompatible with the modern understanding and concept of democracy. To prevent
the possible abuse of democratic principles and institutions, democratic constitutions
introduced different safeguards in the form of democratic procedures and different
limitations on simple majority rule.* However, people do not realize that ethnic
pluralism is just one segment of social diversity and pluralism in modern societies.>*
They do not perceive the existing ethnic diversity as a possible comparative advantage;
much less do they see the recognition of ethnic pluralism as a precondition of devel-
oped democracy in a pluralistic society. Believing in the myth of ethnic homogeneity,
they consider the existing ethnic diversity a problem and a possible obstacle to the
successful functioning of democratic

32 Children in schools all over the world are still taught this myth. It is being promoted also by the mass
media, which are presenting it to their audiences in almost all countries. We have to recognize that the
myth of ethnic homogeneity is a powerful force in modern societies. Even in countries where ethnic
plurality is recognized (constitutionally and legally) and the existence of ethnic diversity is accepted by
the official policy and most politicians, many politicians and state authorities often see the existing
ethnic diversity rather as a problem than as a normal situation or even a comparative advantage.

33 These democratic procedures, limitations and mechanisms include free democratic elections that
should offer equal opportunities to the (political) opposition, democratic procedures, institutions and
mechanisms, systems of checks and balances, voting by qualified majority, etc. (See, e.g., Norberto
Bobbio (1989), Democracy and dictatorship: The nature and limits of state power. Oxford: Polity
Press, 1989; Norberto Bobbio (1987), The future of democracy: A defence of the rules of the
game. Oxford: Polity Press, 1987; Robert A. Dahl (1989), Democracy and its Critics. New Haven &
London: Yale University Press, 1989; Giovanni Sartori (1987), The Theory of Democracy Revisited.
Part one: 7The Contemporary Debate; Part two: The Classical Issues. Catham, N.J.: Catham House
Publishers, Inc., 1987)

34 Pluralism in modern societies exists in all spheres of our life: economics, politics, culture, language,
ethnic and social structure of population, etc. Its expression is the existence of (social) diversity. In this
context, most often the discussed political pluralism - usually reduced to the existence of several
political parties that represent different political options - represents only a specific dimension and a
small fraction of the present (social) pluralism.



institutions and systems. Because of this myth sometimes they cannot even realize the
existence of ethnic pluralism in their societies. For this reason they also do not see the
myth of ethnic homogeneity and the concept of nation-states based on this myth as
possible forceful limitations of ethnic pluralism. In this context, the concept of single-
nation-states as tools for the realization of the national interests of dominant (ethnic)
nations, often at the expense of other distinct communities (minorities) in a state, has
not been seriously challenged and/or changed.®

However, present models of nation-states could and should be observed (also) as
possible generators of nationalism and ethnic conflict in modern plural societies.*®
They could generate conflicts between ethnic communities that dominate (or are
believed to dominate) states and ethnic groups that do not want to accept such
domination.®” In such situations distinct ethnic communities that are unhappy with
arrangements within the existing states often seek solutions in the secession and
creation of their own nation-states. This shows the importance and power of the
existing concept of nation-states in the present international community and in the
perception of people worldwide.®

l1l. CONSTITUTIONAL, LEGAL AND INTERNATIONAL
PROTECTION OF NATIONAL (ETHNIC) MINORITIES:
HISTORIC DEVELOPMENT AND PRESENT SITUATION

National (ethnic) minorities as we know them today are a consequence of the forma-
tion, development and existence of modern nation-states and borders between them.
Developed communication, increased mobility and migrations are factors that continue
to increase ethnic diversity in modern societies and contribute to the emergence of
migrant communities and new ethnic (immigrant) minorities. From a historical perspec-
tive, the development of the (constitutional, legal, international) protection of national
minorities was a long, slow and often painful historical process. The adequate protec-
tion of migrants and immigrant communities has yet to be developed.

3% For more on the concept of nation-states see, e.g., Michael MANN, ed. (1990), The Rise and
Decline of the Nation State. Oxford, Cambridge (Mass.): Basil Blackwell, 1990.

36 See, e.g., Gellner (1983), pp. 3-5; Hobsbawm (1990), pp. 9-12.

7 It is not necessary that domination actually exists in a pluralistic society. The mere perception of
domination or of a subordinate (unequal) position of a certain distinct community could provoke
different conflicts (that could turn into ethnic conflicts) and their possible escalation.

38 Even minorities in the existing states perceive the model of a “nation-state” as the only proper tool for
realizing the national interests of the dominant (ethnic) nation. That is why they often demand the
creation of a nation-state of their own - to realize their own specific national interests. (See, e.g., Michael
Keating, John McGarry (2001), Minority Nationalism and the Changing International Order. Oxford,
New York: Oxford University Press, 2001; James. G. Kellas (1998), The Politics of Nationalism and
Ethnicity. 2nd revised and updated edition. Basingstoke, London: Macmillan; New York: St. Martin’s
Press, 1998; Stavenhagen, (1990).) Although they are deprived of distinct communities (minorities) in
the existing nation-states, their nationalist politicians in their (political) programs demand the formation
of their ethnically homogenous nation-states. In this context, they consider the possible ethnic minorities
and other distinct communities in their future state a serious problem. These possible future minorities
are often used as scapegoats when they encounter problems in the realization of their (nationalist)
programs. On the other hand, politicians of the existing minorities do not pay much attention to the
(constitutional/legal) status and protection of possible ethnic minorities in their future nation-state.
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When we analyze the historical development of the protection of national (ethnic) minorities we
could divide itinto three main phases:

(1) fromthe Peace Treaties of VWestphalia (of 1648)t0 WWI;

(2) fromWWItoWW [;and

(3) after WW I - with a specific sub-phase after 1989.

1. From The Peace Treaties of Westphalia to WW |

Thefirst phase inthe historic development of the protection of traditional (national) minorities
lasted almostthree hundredyears.®® The development was slow and often partial. The main
characteristics of this phase were:

(i) The protection of minorities was limited only to religious minorities. ft was especially con-
cermned with religious freedom and equality. In some cases it also included a certain level of
religious and local seff-government. it was only in one case that the protection of an ethnic
minority was explicitly mentioned but not precisely regulated.*°

(i) The protection of minorities was proclaimed by afew international agreements and docu-
ments, butthere was no international mechanism that would have assured the realization of
existingprovisions*" The realization of rights of minorities was usually left to individual sover-
eign statesthemselves.

(iiiy Existing provisions onthe protection of minorities were very seldom realized in practice:*?

39 Although a few international documents had included provisions on religious freedom before (e.g.,
the Peace Treaty of Vienna of 1609, which guaranteed religious freedom to Protestants in
Transylvania), The Peace Treaties of Westphalia of 1648 marked the beginning of this phase of the
modern development of rights of religious and ethnic minorities. (Petric (1977), p. 24.) These treaties
introduced the principle of freedom of conscience and religion and established the obligation of states
to grant toleration and self-government to distinct religious communities. States, as the high contracting
parties, recognized the existence of religious minorities and stipulated granting of a certain level of
(initially religious and later also local) self-government to Protestants in Catholic states and to Catholics in
Protestant states. These principles replaced the previously existing principle “cuius regio, eius religio”
that determined (automatically) the religion of the population on a certain territory by the religion of its
ruler. (Salo W. Baron (198b), Ethnic Minority Rights: Some older and newer trends. The tenth Sacks
Lecture delivered on 26th May 1983. Oxford, England: Oxford Centre for Postgraduate Hebrew
Studies, 1985, p. 3)

40 Although the Final Document of the Congress of Vienna of 1815 mentioned Poles as an ethnic
minority, it did not establish any kind of (special) protection. The high contracting parties, Austria,
Prussia and Russia agreed to grant certain ethnic rights (that were not specified) to Poles who lived
under their jurisdiction.

#In addition to the Peace Treaties of Westphalia, in Europe there were several documents assuring also
the protection of religious minorities, e.g., the Oliva Peace of 1660, the treaties of Nijmegn (1678),
Rijswik (1697) and Vienna (1815). We could mention also the Paris Peace of 1763 between France
and the United Kingdom, which regulated the protection of Catholics in Canada. In the time of the decay
of the Turkish Empire a certain protection of religious and ethnic minorities was established by the
treaties of Paris (1856) and Berlin (1878). (E.g., Petri¢ (1977), pp. 24-27; Petra Roter (1995), “Razvoj
mednarodnopravnega varstva manjsin od 17. stoletja do obdobja Drustva narodov” (“The Development
of the International Protection of Minorities from the 17th Century until the League of Nations’ Period”).
Razprave in gradivo / Treatises and Documents, No. 29-30/1994-1995, pp. 194-202))

42 See, e.g., Petri¢ (1977), pp. 24-28; Roter (1996).




(iv) There was no specific constitutional protection of ethnic minorities, except for a general
proclamation of equality and in some cases, the prohibition of discrimination on grounds of
race or religion.*

lIl.2. From WW | to WW I

This phase was much shorter and characterized by arather dynamic development. The following
characteristics marked the second phase:

(i) The concept of the protection of minorities expanded and included also the protection of
racial, ethnic and linguistic minorities in addition to religious minorities. “Special” rights of
persons belonging to ethnic, racial, inguistic and religious minorities were added tothe gen-
eral concept of human rights.*

(i) The protection of minorities was regulated by international agreements and documents,
withinand outside the League of Nations as the central institution at the level of the interna-
tional community. The Peace Treaties after VAWV | were central documents inthis context that
served asthe basis for all other documents.*®

43 This conclusion was confirmed by preliminary findings of the “Constitutional Project” within the
Students’ Research and Training Project: “Democratization and ethnic relations: the management of
ethnic relations and conflict.” (See also: Albert P. Blaustein, Jay A. Sigler, ed. (1988), Constitutions That
Made History. Edited, compiled and introduction by: A. P. Blaustein, J. A. Sigler. New York: Paragon
House Publishers, 1988.)

4 Professor Petri¢ (1977, pp. 37-38) lists the following nine (groups of) rights of minorities that were
guaranteed to persons belonging to ethnic minorities by international documents:

(1) The right to the citizenship of the state where persons belonging to a certain ethnic minority live. In
some cases when the administrative status of a certain territory was changed, the inhabitants were
given the right to opt for the citizenship of their choice;

(2) the right to life, liberty of person, and freedom of religion;

(3) the right to equality before law, and equality in civil and political rights;

(4) the right to equal access to public services and offices, honors and functions, and equality at
(professional) work;

(5) the right to establish, manage and maintain their religious and social associations and institutions,
schools;

(6) the right to free use of their language;

(7) the right to use their language before courts;

(8) the right to education in their language in primary schools in the communities where a considerable
proportion of persons belonging to a minority live. The official language of a state should also be taught
compulsorily;

(9) the right to adequate participation in public finances for educational, religious and similar purposes in
the communities where a considerable proportion of persons belonging to a minority live.

4 The issues of the right of peoples to self-determination and protection of ethnic, linguistic and
religious minorities were raised already during WW |. New principles started to emerge in this context
that were further developed after WW |, especially within the League of Nations (e.g., resolutions of the
Council of the League of Nations based on the special report on Protection of Linguistic, Racial or
Religious Minorities, the so-called Tittoni's Report adopted by the Council on 22 October 1920). In this
context we should mention the Peace Treaties after WW | that bound the states defeated in the war and
new states to respect certain rights of minorities, e.g., the treaties of: Saint-Germaine with Austria of 10
September 1919 (Art. 54-60); Neuilly with Bulgaria of 29 November 1919 (Art. 49-57); Trianon with
Hungary of 4 June 1920 (Art. 54-60); Sevres with Turkey of 10 August 1920 (Art. 37-45), etc. (See,
e.g. Petric (1977), pp. 28-49)
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(i) The second phase markedthe beginning of the modem constitutional protection of minorities,
and set certain standards by adopting some solutions from the existing interational docu-
mentsandpractice*® However, most constitutions, based on the concept of (single) nation-
states, did notinclude provisions on the protection of minorities.

(iv) There was no adequate and efficient mechanism atthe international level or withinindividual
states that would have assured the realization of the existing constitutional/legal protection of
minorities.

(v) There were several problems inthe realization of the protection of minorities and the “special”
rights of persons belonging to minarities provided by international law and a few constitu-
tions™ ; nevertheless the protection and position of minorities improved in comparison with
the previous phase.*®

I1.3. After WW I

The third phase of the historic evolution of the protection of ethnic minorities has been
and is the most dynamic so far. In this process we should especially stress the impor-
tance of several international organizations and integrations, such as, for example, the
United Nations,*® The Council of Europe,®® the Conference/Organization on Security

46 The following constitutions should be mentioned in this context: the Constitution of the Russian
Socialist Federal Soviet Republic of 1918, the German (Weimar) Constitution of 1919, and the
Constitution of the Estonian Republic of 1920, which established the highest standards of the
protection of ethnic minorities. (See, e.g., Blaustein, Sigler, ed. (1988), pp. 337-398.)

47 The first Soviet Russian, Estonian and German constitutions were all short lived and abolished in
practice soon after WW I. (E.g., Blaustein, Sigler, ed. (1988).)

48 More on these issues, see, e.g., Capotorti (1991), p. 25; Inis L. Claude (1955), National Minorities:
An International Problem. Cambridge: Cambridge University Press, 1955, pp. 17, 35-36; Petri¢
(1977), pp. 32, 44-49; Roter (1995), pp. 208-209.

49 The Charter of the UN (1945) and the Universal Declaration of Human Rights (GA Res. 217 A(lll) of
10 December 1948) do not provide any special protection for minorities directly, but they define the
framework of UN Human Rights regulation. The most important UN documents regarding ethnic
minorities are, e.g.. the resolution “The Fate of Minorities” (GA Res. 217 C (lll) of 10 December 1948);
International Covenant on Civil and Political Rights - Article 27 (GA Res. 2200 A (XXI) of 16 December
1966; entered into force on 23 March 1976); the Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities (GA Res. 47/135 of 18 December 1992); The
Vienna Declaration and Programme of Action of the World Conference on Human Rights adopted on
25 June 19983 - Paragraph 19 (World Conference on Human Rights: The Vienna Declaration and
Programme of Action, June 1993.(1993) With the Opening Statement of the United Nations
Secretary-General Boutros Boutros-Ghali. New York: UN Department of Public Information, 1993, pp.
34-35); etc.

50 The main documents of the Council of Europe regarding ethnic minorities are: recommendations and
decisions of the Parliamentary Assembly and the Committee of Ministers, the declaration of the Heads
of State and Government of the member States of the Council of Europe at the Vienna summit
conference (8-9 October 1993), but especially the Framework Convention for the Protection of
National Minorities and the European Charter for Regional or Minority Languages presented in this
volume. (See also, e.g., Benoit-Rohmer, Hardeman (1994).)

Although the European Convention on Human Rights of 4 November 1950 (with the official title The
Convention for the Protection of Human Rights and Fundamental Freedoms, which entered into force in
1953) and the European Social Charter of 18 October 1961 (which came into force in 1965) did not
establish any special rights and protection of minorities, they laid the foundations of the European
system of Human Rights. From the perspective of the protection of minorities we should mention Article
14 of the European Convention on Human Rights, which prohibits any form discrimination in the
exercise of human rights and fundamental freedoms guaranteed by this treaty. (See, Human Rights: A
continuing challenge for the Council of Europe. (1995) Strasbourg: Council of Europe Press, 1995,
p. 5, 20.)



and Cooperation in Europe,”” European Communities/Union,®? sub-regional integra-
tions,*® etc. The protection of minorities remained also an important content of
multilateral and bilateral treaties.>* This period was characterized also by the process of
decolonization that was based on the realization of the principle of self-determination
that is in many ways controversial.”® The creation of new (nation) states in Africa and
Asia after the collapse of colonial Empires changed the world's political map. This
process resolved certain minority problems that existed within the colonial Empires,
but - at

5The main CSCE/OSCE documents regarding the protection of ethnic minorities are, e.g.: The Helsinki
Final Act (Principle VIl of the “Declaration on Principles Guiding Relations between Participating States,
Para. 4) of 1975; the Copenhagen Document (Part IV) of 1990; the Vienna Human Dimension
Mechanism of 1989: etc. CSCE/OSCE documents are usually political documents that are legally non-
binding. Most attempts to develop measures and mechanisms to improve the implementation of CSCE
commitments concerning minorities have failed to produce adequate results. The office of the CSCE/
OSCE High Commissioner on National Minorities as a specific early-warning instrument for the
prevention of conflicts that involve national minorities at the earliest possible stage was established in
1992 to improve the situation. This institution offered a common ground for cooperation in promoting
human rights and the protection of minorities in Europe. (See e.g., Benoit-Rohmer, Hardeman (1994),
pp. 6-9.) The High Commissioner on National Minorities authorized the Foundation on Inter-Ethnic
Relations, a nongovernmental organization established in 1993 to support the activities of the High
Commissioner, to prepare recommendations that would improve the position and protection of national
minorities. This resulted in the Hague Recommendations regarding the Educational Rights of National
Minorities (1996), the Oslo Recommendations regarding the Linguistic Rights of National Minorities
(1998) and the Lund Recommendations on the Effective Participation of National Minorities (1999).
(See, e.g., http;//www.osce.org/hcnmy/documents/recommendations/index.php3 (15 January 2002).)
52 The EC/EU has failed to create a binding legal instrument on the protection of ethnic minorities.
Nevertheless, several EC/EU documents underline the importance of minority rights (e.g., the Badinter
report, resolutions of the European Parliament). The protection of minorities is present also in the EC/EU
international relations as an important political issue or a yardstick of democracy. (See also, e.g., Benoit-
Rohmer, Hardeman (1994), pp. 16-19.)

53 In response to existing problems in the Baltic region, the Council of Baltic Sea States (CBSS)
decided in March 1993 to establish the office of a CBSS Commissioner for Human Rights and Minority
Questions. (See e.g., Benoit-Rohmer, Hardeman (1994), pp. 21-22.)

The Central European Initiative (CEl), founded in 1989, adopted its Instrument for the Protection of
Minority Rights in 1994, which establishes principles for the protection of national minorities in member
states. (At present the CEl comprises the following 17 Member States: Albania, Austria, Belarus, Bosnia
and Herzegovina, Bulgaria, Croatia, the Czech Republic, Hungary, Italy, Macedonia, Moldova, Poland,
Romania, the Slovak Republic, Slovenia, Ukraine and the Federal Republic of Yugoslavia.) Although this
document is not a binding international document, it represents an important step in the (sub)regional
development of the protection of minorities. (See, http,//www.ceinet.org/view/01/01_01htm (20
January 2002).)

The Alps Adriatic Working Community has a Working Group on Minorities within its Commission lll on
Culture and Society. This Working Group is responsible for the collection of data concerning ethnic
minorities in the region, for the creation of a map of minorities, for the stimulation of communication and
cooperation between minorities and especially for the promotion of youth contacts between minorities.
(See, e.g., http;//www.alpeadria.org/attivita/attivita_e.htm (20 January 2002).)

54 In this context | should mention: the Gruber-Gasperi Agreement of 1946 (annexed to the Peace
Treaty of 10 February 1947) between Austria and ltaly, which guarantees a range of minority rights and
broad autonomy to the German-speaking (Austrian) minority in South Tyrol; the quadripartite memoran-
dum of agreement, the so-called London Memorandum, concerning the Territory of Trieste, signed by
the governments of Italy, the United Kingdom, USA and Yugoslavia on 5 October 1954, which was
replaced by the Treaty of Osimo of 1976 between ltaly and Yugoslavia succeeded to by Slovenia and
Croatia after its disintegration; the agreement between the Federal Republic of Germany and Denmark
of 1955; a number of bilateral agreements concluded after the collapse of Communist regimes and
disintegration of multiethnic states in Central and Eastern Europe, such as: treaties on neighboring
relations that Germany concluded with Poland (in 1991), Hungary (in 1992) and with Czechoslovakia (in
1992); treaties between Hungary and Ukraine (of 1991), Hungary and Slovenia (1992), etc.

% See, e.g.. Morton Halperin, David J. Scheffer, Patricia L. Small (1992), Se/f-Determination in the New
World Order. Washington, D.C.: Carnegie Endowment for International Peace, 1992.
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the same time - it created or transformed these problems in new states. The principle
of and right to self-determination were called upon and used again in the beginning of
the 1990’s when new states emerged from the former (communist) multiethnic
states/empires in Central and Eastern Europe (Czechoslovakia, the Soviet Union, the
former SFR Yugoslavia).®®

The post WW Il period also brought substantial (national, regional) diversity in the
perception and regulation of the (national and international) protection of rights of
minorities®” The following main characteristics describe this phase:

(i) Theconceptof humanrights hasfurther developedinthis phase, whichinfluenced alsorights
and protection of ethnic minorities. Some new special rights have emerged, and a dual, both
individual and collective, nature of minority rights is slowly being recognized.

(i) Therightsand protection of minorities are regulated by a number of international documents,
withthe UN and otherinternational organizations playing a central role in the development of
the international law. A new concept for the protection and rights of minorities has slowly
been established by new interational documents. Besides binding treaties and international
agreements, there are also legally non-binding documents (resolutions and declarations).
Some principles proclaimed by these documents have become or might become custom-
aryinternationallaw based on the practice of the international community and states®® and/
orius cogens whenthey areincludedinnewintemational treaties®® In most cases so far, the
realization of minority rights provided by international documents depends only onthe politi
cal commitment of states to respect the provisions of these documents.

(i) The reluctance of governments of modern states that at least subconsciously still perceive
their countries as ethnically homogenous (single) nation-states, has often slowed or even
blocked further development of the protection and rights of minorities ininternational law. Due
to the reluctance and opposition of some states, it is rather unlikely that already existing
international standards for the protection of minorities will be translated into the national
legislation ofthese states anytime soon.

5 E.g. Mitja Zagar (1994), “National Sovereignty at the End of the Twentieth Century: Relativization of
Traditional Concepts; The Case of Slovenia” - in Bojko Bug¢ar, Stein Kuhnle, eds., Small States Com-
pared: the Politics of Norway and Slovenia. Bergen: Alma Mater, 1994, pp. 243-248.

7 E.g., Stavenhagen (1990), pp. 129-141; Patrick Thornberry (1990), International Law and the
Rights of Minorities. Oxford, England: Clarendon Press / New York: Oxford University Press, 1990;
Patrick Thornberry (1991), Minority and Human Rights Law (1991), A Minority Rights Group Report.
London: MRG, 1991; World Directory of Minorities (1990); etc.

°8 This is the case with the Universal Declaration of Human Rights and some other UN documents.

59 See, e.g., Starke (1989).



(iv) Although there was certain progress in the field of the constitutional protection of minorities,
most constitutions, still deriving from the concept of (single) nation-states, did not include
special provisions onthe rights and protection of minorities. Some newer constitutions have
followed international standards of minority rights and the protection of minorities, but stan-
dards of constitutional protection are stilllower than existing international standards in most
cases® This gapis to a certain extent bridged by the legislation in some countries, but this
legislationis ofteninadequate.

(v) Different mechanisms at the international level (mostly within existing international global and
regional organizations) or within individual states that should assure the realization of the
rights and protection of minorities are being established (and have already been mentioned
inthe footnotes). Beside the protection of rights before the courts within the state, different
international institutions and courts exist that can be addressed also by affected individuals
and minority organizations/associations concerning the violation of minority rights as pro-
vided by international treaties.®'

(vi) There are still several problems in the realization of the protection of minorities and the
“special”rights of persons belonging to minorities provided by intermnational law and constitu-
tions. Thisis sometimes conditioned also by the “ethnic policies” of states that fail to recognize
eventhe very existence of ethnic pluralism within their borders.

Within this phase we can also detect a special sub-phase that began in 1989-1990
and continued into the 1990s. After the collapse of the former communist regimes in
Central, Eastern and South Eastern Europe countries from this region expressed their
interest in joining the (Western) European integration (the EU) and started their
transitions from communism. In this context, also following the mentioned recommen-
dations of the Badinter commission, the adequate protection of minorities became an
important criterion for accession. Simultaneously, in the 1990s an important develop-
ment took place at the international level with the adoption of several international
documents, including the Framework Convention for the Protection of National
Minorities and the European Charter for Regional or Minority Languages that repre-
sented the first two specific legally binding international documents on the protection
of (national) minorities.

50 See, e.g., Baron (1985); Catherine Brolmann, Rene Lefeber, Marjoleine Zieck, eds. (1992), Peoples
and Minorities in International Law. Dordrecht, Boston: M. Nijhoff, 1992; Thornberry (1990); Ben
Whitaker, ed. (1984), Minorities: A Question of Human Rights? Oxford, New York, Toronto, Sydney,
Paris, Frankfurt: Pergamon Press, 1984 Zagar, Novak (1999); etc.

81 E.g. such a system is provided by the European Convention on Human Rights. If their rights are
violated, individuals could bring - in accordance with the European Convention on Human Rights -
complaints and their cases before the European Commission on Human Rights, which screens most
complaints, and before the European Court of Human Rights. (See, e.g., A. LeRoy Bennett (1995),
International Organizations: Principles and Issues. Sixth Edition. Englewood Cliffs, N.J.: Prentice Hall,
1995, pp. 209-210)
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IV. INDIVIDUAL AND/OR COLLECTIVE RIGHTS:
DO MINORITY RIGHTS EXIST AT ALL?

The concept of (special) rights of ethnic minorities has often been disputed. Some
authors and politicians deny the very existence of special minority rights. In their view,
special rights are a form of unacceptable legal discrimination. They insist on absolute
formal equality of everyone before the law and consider so-called, “positive discrimina-
tion” with measures of “affirmative action” an unacceptable violation of the principle of
the equality of everyone before the law. They usually reject also the existence of
collective rights and claim that all rights are exclusively individual.®?

On the other hand, international law, the official documents of most states, most
politicians and scholars recognize the existence and importance of the special rights of
(national) minorities.®® Nevertheless, there are several differences regarding the
understanding, interpretation and nature of these special rights.

Special minority rights® were developed to assure equality of rights and opportunities
for individuals belonging to distinctive groups and/or in some cases for these distinc-
tive groups (as collective entities) who are objectively in a less favorable position in a
certain society. Therefore, these special rights should be aimed at enabling these
individuals and groups to realize their constitutionally guaranteed rights. Usually
defined as individual rights, with their realization special minority rights also establish
the protection of minority communities.® | think that rights of minorities have a dual
nature - they are at the same time both collective and individual rights. If we
analyze the rights of national (ethnic) minorities in their complexity, we discover that as
collective rights they belong to ethnic minorities as distinct communities, and as
individual rights they belong to every member of a certain ethnic minority.®

52 Tibor R. Machan (1989), /ndividuals and their rights. La Salle, lllinois: Open Court, 1989.

53 See, e.g., Capotorti (1991); lvan Gyurcsik (1993), “The New Legal Ramifications to the Minority
Question.” Paper for the 12th Annual Conference of the Institute for EasWest Studies “Minority Rights
and Responsibilities: Challenges in a New Europe”; Lake Bled, Slovenia, May 21-23, 1993; Will
Kymlicka (1999), Multicultural Citizenship: A liberal theory of minority rights. Reprinted in paper-
back. Oxford: Clarendon, 1999; Will Kymlicka, ed. (1996), The Rights of Minority Cultures. Oxford,
New York: Oxford University Press, 1996; etc.

54 Some authors use the phrase “rights of minorities” in the context of “equality of rights and opportu-
nity for individuals belonging to minority groups”, and the phrase “minority rights” to refer “to the rights
of minority peoples (as groups - M.Z.) who wish... to cultivate their own culture and control their
schools, welfare agencies, and other communal institutions.” (Baron (1985), pp. 3-4) | use both term as
synonyms.

5% See, e.g.. Vernon Van Dyke (1985), Human Rights, Ethnicity, and Discrimination. Westport, Conn.:
Greenwood Press, 1985, pp. 14-15, 44-45.

66 E g., the right of minorities to education - in languages of minorities, about the culture and history of
these minorities - is realized as a collective right of a certain minority by establishing adequate
autonomous educational systems and programs; as an individual right it is realized by giving every
individual belonging to a minority community the possibility of attending a bi-lingual school or
educational program in the language of a certain minority.



The concept of collective rights is becoming more acceptable, but most official docu-
ments and politicians still perceive minority rights as individual rights of members of
certain distinct ethnic communities.%” There are only a few national and/or international
documents and/or constitutions that explicitly define the rights of minorities also as
collective rights of these distinct ethnic communities.%®

This dispute regarding individual and/or the collective nature of the rights of (ethnic)
minorities could be observed as a reflection of the Western - more specifically, Euro-
pean and North American - culture and ideology based on individualism, Christianity
and the concept of (liberal) democracy that have dominated the development of the
international community and law in the past centuries. Often, the Western culture and
ideology differ substantially from traditional local cultures and ideologies that are usually
less individual and more collectively oriented. Not only do traditional local cultures
recognize the existence, specific social roles and importance of the collective subjects
(collectivities) within every society, they often put collective interests and needs of
diverse communities before the specific interests and needs of individuals. The currently
existing international system of human rights simply follows the Western traditions and
somehow ignores the mentioned cultural differences. This practice could lead to severe
problems endangering the (general) acceptance and respect of human rights and
respective standards defined by international law in certain societies when certain
human rights conflict with traditional and/or generally recognized concepts and values.

67 E.g. Declaration on the Rights of Persons Belonging to National, Ethnic, Religious and Linguistic
Minorities (A/RES/47/135) adopted by the General Assembly of the United Nations on December
18th, 1992 defines the rights of persons belonging to minorities mostly as individual rights, although it
stresses that “(p)ersons belonging to minorities may exercise their rights, including those set forth with
the present Declaration, individually as well as in community with other members of their group,
without any discrimination.” (Article 3/1.)

68 E g. the Constitution of the Republic of Slovenia (of 1991) defines the rights of traditional ethnic
minorities as collective and individual rights of autochthonous ethnic communities and their members.
(E.g. Article 65) It is interesting to mention, that the Constitution of the Republic of Slovenia (of 1991)
on the initiative of representatives of ethnic minorities in the Constitutional Commission replaced the
term “ethnic/national minority” with the term “autochthonous national communities” to avoid the
possible negative connotations of the term “minority”. The Council of Europe’s Framework Convention
for the Protection of National Minorities states in its Article 1: “The protection of national minorities
and of the rights and freedoms of persons belonging to those minorities forms an integral part of
the international protection of human rights, and as such falls within the scope of international
co-operation.”Nevertheless, the framework convention guarantees rights and freedoms explicitly to
persons belonging to minorities. The dual nature of minority rights is - somewhat - more present in the
European Charter for Regional or Minority Languages. (For more detailed information on these issues
see also, e.g., Romana Bester (2001) Primerjava nekaterih vidikov ustavne zascite manjsin v
drzavah clanicah Sveta Evrope: Manysinsko varstvo v Svetu Evrope in ustavna ureditev
manyjsinskega varstva v drZavah ¢lanicah Sveta Evrope. (Comparison of some aspects of the
constitutional protection of national minorities in Member States of the Council of Furope:
Minority protection of the Council of Europe and the constitutional regulation of the minority
protection in Member States.) Magistrsko delo. Ljubljana: Univerza v Ljubljani - Fakulteta za druzbene
vede, 2001))
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However, also in these cases the existing minimal international Human Rights stan-
dards should not be abolished and/or violated. All necessary attempts should be made
that these standards be observed and realized. On the other hand, the further develop-
ment of human rights and especially the special protection and rights of (ethnic and
other) minorities should take into account specific traditions, concepts and cultures in
every society and the traditional position of distinct communities within it. In my view,
this would often lead to the strengthening of the collective dimension(s) of human
rights, especially the (special) rights of (ethnic) minorities without reducing or endan-
gering their individual dimension.

IV.1. Concepts of the Protection of Minorities

Following Jellinek’s classification of human rights®® , the rights of minorities could be
defined usually as “rights of negative status” (negative rights). In this context | would
describe the existing concept of the protection of minorities and the prevailing practice
in the world as the “negative concept of the protection of minorities.” \When
states guarantee certain minority rights they usually define and establish them as
individual (negative) rights of persons belonging to minorities. States do not have a
direct obligation to assure their realization. They react only when these rights are
(directly or sometimes indirectly) violated - usually upon the request of members of
minorities. Individual persons belonging to minorities and, in some cases, minority
organizations (associations) can sue violators before courts and request that states
prevent further violations of minority rights.”

The alternative concept that has been developed mainly as a theoretical model could
be the “positive concept of the protection of ethnic minorities.””" This theoretical

59 Based on status, Georg Jellinek classified human rights into four groups:

- negative status rights: the state should not interfere unless they are violated (basic rights and
liberties of an individual, e.g. personal rights, privacy, etc.);

- positive status rights: an individual, usually the citizen has the right to demand a certain activity by
the state (cultural, social and economic rights);

- active status rights: political rights and liberties, that enable democratic participation of a citizen;

- passive status rights: the state (society) can demand that an individual citizen perform certain
public functions (e.g. an obligation to perform an elected or public function).

(Georg Jellinek (1963/1905), System der subjektiven offentlichen Rechte. (Reprint of the 1905
edition.) Darmstadt: Wissenschaftliche Buchgesellschaft, 1963, pp. 86f.)

7% In my view, constitutional/legal systems should establish the general obligation of the state to
prevent violations of human rights as a general principle that applies also for the special rights of ethnic
minorities; such provisions could be - at least in some cases - interpreted as the obligation of the state
to undertake certain preventive activities before the actual violation takes place.

71 When presented in public, the positive concept of the protection of ethnic minorities is accepted well
and advocated by most members and representatives of ethnic minorities, organizations (associations)
of ethnic minorities, some experts and scholars. On the other hand, this concept provokes usually
negative reactions of (official representatives of) states and different politicians - especially members of
nationalist political parties.



model developedinthe early 1990s."?

(i) establishes minorities (as distinct cormmunities) and their members (as individuals) as active
and equal subjectsin a pluralistic society and its political system. t provides for their participa-
tionand decisive role in political decisionrmaking;

(i) requiresthe active role of the state in the protection and realization of the (special) rights of
minorities.”® The very fact that the state would not act would establish a violation of the
constitution andlaw by the state and its moral and legal responsibility for consequences.

Although this concept has been developed mainly as a theoretical model, the Republic
of Slovenia declared this model to be the basis for its regulation regarding the protec-
tion of national minorities and to a large extent introduced it with its constitution in
1991.7* This was not surprising considering that some elements of this model had
existed already in the former Yugoslavia and that certain elements were preserved also
In some other successor states. However it is more important that some elements of
the positive concept of the protection of minorities have been fragmentally introduced
in the legal systems and practice of some other states.”®

V. INSTEAD OF CONCLUSION:
POSSIBLE SCENARIOS OF FUTURE DEVELOPMENT

The historic evolution of minority rights was characterized by the gradual expansion
and introduction of new rights, although there were several setbacks and even
occasional reverse trends. Minority rights have become an important segment of
human rights. International law has established some general principles and (minimal)
standards. Although there was recognition that the obligation of states to protect
ethnic minorities was established by international law, there was hardly anything done
to countries that violated it. Minority policies and the protection of ethnic minorities

2 See, e.g., Mitja Zagar (1990), Sodobni federalizem s posebnim poudarkom na asimetricni
federaciji v vecnacionalnih drzavah. (Modern Federalism and Elements of Asymmetrical
Federation in Multi-Ethnic States.) Doktorska disertacija (Ph.D. Dissertation). Ljubljana: Univerza
Edvarda Kardelja v Ljubljani, Pravna fakulteta, 1990; Mitja Zagar (1992), “Position and Protection of
Ethnic Minorities in the Constitution of The Republic of Slovenia: Basic information.” Razprave in
Gradivo/Treatises and Documents, No. 26-27/1992, pp. 10-11.

3 In this context states should: prepare and adopt the appropriate legal regulation of minority rights;
assure their realization and protection; prevent the violations of minority rights, establish appropriate
mechanisms for the prosecution of their possible violators; provide for necessary (pre)conditions,
including the necessary finances, and infrastructure for the realization of minority rights in education,
culture, publishing, etc.

4 See, e.g., Article 64 (Special Rights of the Autochthonous ltalian and Hungarian National Communi-
ties in Slovenia) and Article 65 (Status and Special Rights of the Romany Community in Slovenia) of the
Constitution of the Republic of Slovenia (1991). For more on these issues, see also in the contribution of
Miran Komac.

75 Some elements of this concept have been introduced in legal systems and in political practice in
Belgium, Canada and Spain. Some other states might sometimes use certain elements of a “positive
concept” in their minority policy - mostly in the field of the education of members of minorities (in their
own language in order to preserve and develop their distinctive culture). We could also mention the
“affirmative action” legislation and programs in the USA as possible specific cases of the use of certain
elements of this concept. (See also, e.g., World Directory of Minorities, 1990.)
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have been generally considered internal affairs of every state. States are still reluctant to
expand the existing rights and/or to introduce new minority rights, although they often
do not meet the international standards. They claim that such an expansion would be
costly and would further complicate the existing political systems.

Although the Badinter Commission stressed the importance of the adequate protec-
tion of national minorities for modern democracies and established it as a criterion for
the EU accession of new states, the protection of national minorities remains in the
sphere of the internal affairs of modern states. The very existence of the concept of
(single) nation-states that dominates the present international community sets the
limits. In this context states and many of their citizens perceive minorities and the
existing ethnic diversity rather as a problem than the normal state of affairs and
possible comparative advantages. However, we can still expect that in cases of major
humanitarian crises and gross violations of minority and other human rights, the
possibility of humanitarian intervention exists, especially if certain interests of great
powers are threatened simultaneously.”® For this reason it is extremely important that
information on violations of human rights, including rights of minorities, in a specific
environment exists. If there are intense public reactions, outrage and demands to stop
such crimes the likelihood of international humanitarian interventions also increases.
Hopetully, the fear of international humanitarian intervention and possible prosecution
of perpetrators of such crimes before international courts can put pressure on political
regimes in all countries to refrain from genocidal policies and “ethnic cleansing.”

Considering everything that has been said, we can not expect that any time soon the
existing (single) nation-states will transform into ethnically neutral “bodies politic” with
political systems built on the principles of inclusion, tolerance, cooperation, and the
recognition of the ethnic, cultural and social plurality and diversity of its population.
However, people have to be informed about the multi-ethnic and multi-cultural struc-
ture and nature of their societies. They have to know as much of different cultures as
possible, and they should especially be taught to acknowledge and respect differ-
ences. It is important to create channels and ways of communication and cooperation
among different distinct communities that will take into account cultural differences
and the specific nature of every individual culture. This includes the creation of informal
mechanisms for the management and resolution of conflicts.

I know that it is very difficult or impossible to predict future developments; social
scientists and politicians often fail in such attempts. However, our future is an important
and attractive subject that we cannot avoid. This is why | have chosen a more literary
approach and developed three hypothetical scenarios of the future developments of
the protection of

’6 For some critical accounts see, e.g., William J. Buckley, ed., (2000), Kosovo: Contending Voices on
Balkan Interventions. Grand Rapids, MI, Cambridge: Wm. B. Erdmans Publishing Co., 2000.



minorities - as | see them considering the present situation, its complexity and diversity, and
detected (sometimes conflicting) presenttrends of development. lam taking into account also the
eventsofthe 11" September 20071, which could have negative and restrictive effects on the future
development of minority protectionif we judge first reactions. On the other hand, the future might
be brighter if people realized that the promotion of multiculturalism and interculturalism, democratic
inclusion, the introduction and realization of the adequate protection of minorities could improve
ethnic relations and contribute to stability in pluralistic societies thereby strengthening democracy
andreducing tensions that could lead to terrorism.

V.1. Scenario 1: “Status Quo” — Nothing New on the Front

In my view the most likely scenario, at least in the near future, predicts no major
developments that would lead to the better and more comprehensive protection of
(national and other) minorities. The international community, still the community of
(single/one) nation-states, will continue to underline the importance of the existing
standards for the protection of ethnic minorities, but there will be several problems
concerning their realization. New rights and higher international standards will not be
introduced, because states will block such attempts. They will consider the further
development of minority rights too costly and unrealistic in given circumstances.

If the economic situation does not improve soon, politicians and people might continue
to see the existing multi cultural reality and ethnic diversity as an obstacle to the
successful development of their country.”” In such a situation it might become difficult
to preserve even the existing level and standards of the protection of ethnic minorities,
although states would want to avoid the negative international publicity caused by the
possible reduction of minority rights. However, certain reductions of the existing
minority rights are not impossible.

I hope that gross violations of human rights, including minority rights, in individual
countries will continue to generate protests by the public and international community.
The "humanitarian intervention” is a threat to the possible perpetrators of such criminal
activities, but | expect that the international community will use it very selectively. The
international community will react when this might seem necessary and convenient to
the large powers. Additionally, limited practical results of such attempts and the general
lack of determination to execute proclaimed principles and policies can put the
credibility of such measures, and of the international community, at stake.’®

7 This is happening in many countries, but especially Belgium and Canada could be cited as examples.
Such problems led even to the disintegration of certain multiethnic states, e.g., the former Czechoslova-
kia, Soviet Union and Yugoslavia.

8 See, e.g., Koen Koch (1993), “Not a Deus ex Machina, but a Baron Von Munchhausen: Some
Thoughts About the Instruments of the International Community and Forms of Intervention in the Field
of Minority Rights Protection.” Paper for the 12th Annual Conference of the Institute for Eas\West
Studies “Minority Rights and Responsibilities: Challenges in a New Europe.” Lake Bled, Slovenia, May
21-23, 1993, pp. 3-b.
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Although immigrants and immigrant communities in many ways resemble traditional
national minorities, there is hardly any protection of these individuals and groups that
represent new immigrant ethnic minorities. The existing international standards and
level of their protection are rather low, and states are rather reluctant to implement
even these standards.”® It is not likely that the existing minority protection will include
also these categories. Taking into account some recent developments, the practice of
states, and growing xenophobia in several countries, one might fear that the situation
and protection of immigrants in these countries might even worsen.

V.2. Scenario 2:
The “Dark” Scenario - the Victory of Xenophobia

If the negative perception of “others” intensifies (which might be a consequence of
September 11" in some environments) and if the economic and social situation further
deteriorates in the world, xenophobia will increase in many countries. Everyone who is
different, especially ethnic minorities, migrants and immigrant communities, could
easily be made scapegoats. Politicians will be tempted to use nationalism to generate
public support for their political options and to promote hatred against “them” who are
different and should be blamed for “our problems”. Such a new political climate might
lead to the reduction or even abolition of some minority rights or the existing model of
minority protection. Additionally, there might be no guarantees and will that the
existing minority protection is enforced.

Should such a development happen in just individual countries, there is the possibility
that the international community would react to prevent the violation of the existing
international principles and minimal standards. Gross violations of human rights might
even provoke humanitarian intervention in a certain country. A global political, security,
economic and/or social crisis, on the other hand, could paralyze the international
community. Unable to intervene in such a situation, the international community would
not be able to prevent the reduction and/or abolition of minority rights. The reduction
of minority rights would become a trend in such a phase of development.

The impact of such a development would be universal: nationalism(s) and xenophobia
could become the characteristics in several societies. This would influence the interna-
tional community and we could expect initiatives to reduce the existing protection of
ethnic minorities and immigrants in almost every country. We could expect that
minority protection would decrease in almost every country in such a situation. The

7% See, e.g., Jacqueline Costa-Lascoux (1990), “Anti-Discrimination Legislation: Belgium, France,
Netherlands, Committee of Experts on Community Relations.” (MG-CR (90) 2), (Report prepared by
Jacqueline Costa-Lascoux.) Council of Europe / Conseil de 'Europe, Strasbourg 9 January 1990.



consequences of such a development could not be predicted, but we could expect
that it would lead to ethnic conflicts. The idea of the “final solution” might become
attractive in certain multi-cultural environments, which might lead to the discrimination
or “ethnic cleansing” of these territories and/or genocide.

Although | do not like this scenario, it is not completely impossible. We could detect at
least certain elements of this scenario in several countries. We should be especially
aware that no society is immune to nationalism and xenophobia.

V.3. Scenario 3:
The “Positive” Scenario - “All Different - All Equal”

I would hope for a positive scenario that would continue the further development and
expansion of minority rights and the protection of minorities. Taking into account the
impact of existing nationalism and xenophobia, the present social and economic
situation in the world, this development could be slow - both at the national and
international level. It will take some time and a lot of effort (of minorities, social activists
and favorable public, nongovernmental organizations, public institutions, etc.) to
translate the already existing international standards into the national legislation on the
minority protection in several states. It will take even longer before states are willing to
further develop and increase the international standards.

Multiculturalism, as an ideology based on tolerance, peaceful and equal cooperation is
slowly being developed. This will require the active involvement of all relevant factors,
including schools and educational systems, public institutions and services, mass
media, associations and social movements, ethnic minorities and their organizations,
immigrants, immigrant communities and their organizations, etc. The existing model of
nation-states will need to be transformed in this context: The nation-state should
become a state, an ethnically neutral “body politic” that recognizes and promotes the
existence of ethnic and cultural pluralism. Its political system should be built on the
principles of inclusion, tolerance, cooperation, and the recognition of ethnic, cultural and
the social plurality and diversity of its population. Such a political system should
recognize the possibility of different conflicts, and provide channels for expression,
coordination and the realization of different specific interests. This political system
should provide mechanisms for the protection and participation of distinct communi-
ties. It also has to develop different institutions, mechanisms and procedures for the
prevention and management of possible conflicts (including ethnic conflicts), and offer
different peaceful and democratic means and ways for the resolution of existing
conflicts.&

80 Mitja Zagar (2000), “Ali je mozno razkleniti zaCaran krog? Strategije in koncepti za upravljanje in
razreSevanje etnicnih konfliktov.” (“Breaking the Vicious Circle: Strategies and concepts for the manage-
ment and resolution of ethnic conflicts.”) Razprave in gradivo / Treatises and Documents, No. 36-37/
2000, pp. 11-32.
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We can only hope that-at least - some rights that the international law and national legislation
already provide for traditional ethnic (national) minorities will be granted to other distinct communi-
ties and minorities, such asimmigrant communities '

In any case, the future development of human rights and the protection of ethnic
minorities will have to consider the existing diversity and different historical and cultural
traditions in the world. The collective nature of minority rights will have to be strength-
ened in this context without reducing or endangering their individual dimension.

V.4. What can be done?

Although | am not able to predict the future and was only able to present three - in my
view - possible scenarios of the future development of the protection of minorities, |
do have some ideas what can be done to promote and improve human rights and the
protection of minorities. | argue that we need to promote knowledge of human rights,
including the (special) rights of minorities, the existing ethnic and cultural diversity,
tolerance, mutual understanding, coexistence and cooperation, etc. in modern pluralis-
tic societies. We should realize that myths of ethnic homogeneity contradict the
existing ethnic and cultural diversity that can also be a comparative advantage and not
just a problem. We should be shown that the existing concept of (single) nation-states
is not just an ideal goal of every distinct ethnic community, but also a possible source
of ethnic conflicts. People should be convinced that the best way to realize their
specific interests and to preserve our own identities is equal cooperation with others.
We need to develop the ideology of equal cooperation that will supplement and in
some cases replace the prevailing ideology of competition. The basis of such an
ideology and the adequate protection of minorities should be human rights, coopera-
tion and democracy. However, we have to also take into account the different content
and nature of these concepts in different cultures present in a certain society. There-
fore we have to find the common and universal elements of these cultures, and build
on consensus and compromise to prevent even the feeling and fear of inequality and
domination. Hopefully, not only the protection of national minorities will be improved,
but also adequate protection of migrants and immigrant minorities will be developed
that will follow the mentioned principles.

81 E.g., new standards for the protection of migrant workers and immigrant communities are being
developed (at the international level, especially within the European Community/Union). Some
questions in this context include problems of the integration of migrants in an immigrant community,
citizenship and the political participation of migrants at least at a local level, the special collective rights
of migrant communities as groups to enable them to preserve their culture and identity, etc. (See e.g.
Costa-Lascoux (1990); Zagar (1990), pp. 292-294)



However, before such goals are realized reactions and protests of people and the international
publicagainst violations of human rights, the rights of ethnic minorities and immigrants can be
powerfulfactorsinthe process of the formulation of democratic and inclusive ethnic policy based
onequality in every state. Additionally, public pressure for the collective international humanitarian
Intervention inthe case of gross and systematic violations of human rights might atleast in some
cases deter governments and regimes from nationalistic policies hostile to minorities. The fear of
international intervention and increased likelihood that perpetrators of genocidal policies and “ethnic
cleansing” would be prosecuted can put pressure on political regimes, xenophobic and nationalist
politicians to refrain from such practices.

REFERENCES:

Gerold Ambrosius, William H. Hubbard (1989), A Social and Economic History of Twentieth-Century
Europe. Translated by Feith Tribe And William H. Hubbard. Cambridge, Mass., London, England:
Harvard University Press, 1989.

Salo W. Baron (1985), Ethnic Minority Rights: Some older and newer trends. The tenth Sacks
Lecture delivered on 26th May 1983. Oxford, England: Oxford Centre for Postgraduate Hebrew
Studies, 198b.

A. LeRoy Bennett (1995), International Organizations: Principles and Issues. Sixth Edition.
Englewood Cliffs, N.J.: Prentice Hall, 1995.

Florence Benoit-Rohmer, Hilde Hardeman (1994), The Minority Question in Europe: Towards the
Creation of a Coherent European Regime. CEPS Paper No. 55; Brussels: Centre for European
Policy Studies, 1994, pp. 25-29.

Romana Bester (2001) Primerjava nekaterih vidikov ustavne zascite manysin v drzavah clanicah
Sveta Evrope: Manjsinsko varstvo v Svetu Evrope in ustavna ureditev manjsSinskega varstva v
drzavah clanicah Sveta Evrope.(Comparison of some aspects of the constitutional protection
of national minorities in Member States of the Council of Europe: Minority Protection of the
Council of Europe and the Constitutional Regulation of the Minority Protection in Member
States.) Magistrsko delo (M.A. Thesis). Ljubljana: Univerza v Ljubljani - Fakulteta za druzbene vede,
2001.

Albert P. Blaustein, Jay A. Sigler, ed. (1988), Constitutions That Made History. Edited, compiled and
introduction by: A. P. Blaustein, J. A. Sigler. New York: Paragon House Publishers, 1988.

Norberto Bobbio (1989), Democracy and dictatorship: The nature and limits of state power.
Oxford: Polity Press, 1989.

Norberto Bobbio (1987), The future of democracy: A defence of the rules of the game. Oxford:
Polity Press, 1987.

Eric Bockstael, Otto Feinstein (1991), “Ethnic Conflict and Development: A Belgian Case Study.” United
Nations Research Institute for Social Development - UNRISD: photocopied paper for the “Work-
shop on Ethnic Conflict and Development”, Dubrovnik (Yugoslavia, Croatia), 3-6 June 1991, 12 p.

Catherine Brolmann, Rene Lefeber, Marjoleine Zieck, eds. (1992), Peoples and Minorities in
International Law. Dordrecht, Boston: M. Njhoff, 1992.

William J. Buckley, ed., (2000), Kosovo: Contending Voices on Balkan Interventions. Grand Rapids, M,
Cambridge: Wm. B. Erdmans Publishing Co., 2000.

Mitja Zagar



Bojko Bucar (1994), “Co-operation on Culture and Education and the Problem of Minorities.” Photocop-
ied paper for The 6th European Conference of Frontier Regions, Council of Europe, Parliamentary
Assembly, Congress of Local and Regional Authorities of Europe, Ljubljana (Slovenia), 13-15
October 1994, 7 p.

Francesco Capotorti (1991), Study on the Rights of Persons Belonging to Ethnic, Religious and
Linguistic Minorities. New York: United Nations, 1991.

Inis L. Claude (1955), National Minorities: An International Problem. Cambridge: Cambridge
University Press, 1955.

Jacqueline Costa-Lascoux (1990), “Anti-Discrimination Legislation: Belgium, France, Netherlands,
Committee of Experts on Community Relations.” (MG-CR (90) 2), (Report prepared by Jacqueline
Costa-Lascoux.) Council of Europe / Conseil de I'Europe, Strasbourg 9 January 1990.

Robert A. Dahl (1989), Democracy and its Critics. New Haven & London: Yale University Press, 1989.
Ernest Gellner (1983), Nations and Nationalism. lthaca & London: Cornell University Press, 1983.

Ivan Gyurcsik (1993), “The New Legal Ramifications of the Minority Question.” Paper for the 12th
Annual Conference of the Institute for EasWest Studies “Minority Rights and Responsibilities:
Challenges in a New Europe”; Lake Bled, Slovenia, May 21-23, 1993.

Morton Halperin, David J. Scheffer, Patricia L. Small (1992), Se/f-Determination in the New World
Order. Washington, D.C.: Carnegie Endowment for International Peace, 1992.

Eric J. Hobsbawm (1990), Nations and Nationalism since 1789: Programme, Myth, Reality.
Cambridge, London, New York, New Rochelle, Melbourne, Sydney: Cambridge University Press,
1990.

Human Rights: A continuing challenge for the Council of Europe. (1995) Strasbourg: Council of
Europe Press, 1995.

Georg Jellinek (1963/1905), System der subjektiven offentlichen Rechte. (Reprint of the 1905
edition.) Darmstadt: Wissenschaftliche Buchgesellschaft, 1963.

Michael Keating, John McGarry (2001), Minority Nationalism and the Changing International Order.
Oxford, New York: Oxford University Press, 2001.

James. G. Kellas (1998), The Politics of Nationalism and Ethnicity. 2" revised and updated edition.
Basingstoke, London: Macmillan; New York: St. Martin's Press, 1998

Koen Koch (1993), “Not a Deus ex Machina, but a Baron Von Munchhausen: Some Thoughts About the
Instruments of the International Coonmunity and Forms of Intervention in the Field of Minority Rights
Protection.” Paper for the 12th Annual Conference of the Institute for Eas\West Studies “Minority
Rights and Responsibilities: Challenges in a New Europe.” Lake Bled, Slovenia, May 21-23, 1993.

Will Kymlicka (1999), Multicultural Citizenship: A liberal theory of minority rights. Reprinted in
paperback. Oxford: Clarendon, 1999.

Will Kymlicka, ed. (1996), The Rights of Minority Cultures. Oxford, New York: Oxford University Press,
1996.

C. A Macartney (1934), National States and National Minorities. London: Oxford University Press,
Humprey Milford, 1934.

Tibor R. Machan (1989), /ndividuals and their Rights. La Salle, lllinois: Open Court, 1989.



Michael MANN, ed. (1990), The Rise and Decline of the Nation State. Oxford, Cambridge (Mass.):
Basil Blackwell, 1990.

L. (Lassa Francis Lawrence) Oppenheim (1948), /nternational Law: A Treatise, Vol. I: Peace; 7" edition
edited by H. (Hersch) Lauterpacht. London, New York, Toronto: Longmans, Green and Co., 1948.

Alain Pellet (1992), “The Opinions of the Badinter Arbitration Committee: A Second Breath for the Self-
Determination of Peoples.” European Journal of International Law, Vol. 3, No.1, http;//www.ejil.org/
journal/Vol3/No 1/art 12 html#TopOfPage (12 December 2001).

Ernest Petri¢ (1977), Mednarodnopravno varstvo narodnih manyin. (The Protection of Ethnic
Minorities by International Law.) Maribor: ZaloZzba Obzorja, 1977.

Roland Rich (1993), “Recognition of States: The Collapse of Yugoslavia and the Soviet Union.” European
Journal of International Law, Vol. 4, No.1, http://www.ejil.org/journal/Vol4/No 1
art4.html#TopOfPage (12 December 2001).

Petra Roter (1995), “Razvoj mednarodnopravnega varstva manjSin od 17. stoletja do ob%obja Drustva
narodov” (“The Development of the International Protection of Minorities from the 17 Century until
the League of Nations’ Period”). Razprave in gradivo / Treatises and Documents, No. 29-30/1994-
1995, pp. 193-216.

Giovanni Sartori (1987), The Theory of Democracy Revisited. Part one: The Contemporary Debate:;
Part two: 7The Classical Issues. Catham, N.J.. Catham House Publishers, Inc., 1987.

Philip Schlesinger (1987), “On National Identity: Some Conceptions and Misconceptions Criticized.”
Social Science Information/Information sur les sciences sociales (London, Paris), Vol. 26, No. 2,
1987, pp. 219-264.

Hough Seton-Watson (1977), Nations and States. London: Methuen / Boulder, Colorado: Westview
Press, 1977.

Anthony D. Smith (1991), National Identity. Harmondsworth, London: Penguin, 1991.
J. G. Starke (1989), Introduction to International Law. 10" edition. London: Butterworths, 1989.

Rudolfo Stavenhagen (1990), The Ethnic Question: Conflicts, Development, and Human Rights.
Tokyo, Hong Kong: United Nations University Press, 1990.

Patrick Thornberry (1990), International Law and the Rights of Minorities. Oxford, England:
Clarendon Press / New York: Oxford University Press, 1990.

Patrick Thornberry (1991), Minority and Human Rights Law (1991), A minority Rights Group Report.
London: MRG, 1991.

Danilo Turk (1993), “Recognition of States: A Comment.” European Journal of International Law, Vol. 4,
No.1, http://www.ejil.org/journal/Vol4/No 1/arth html#TopOfPage (12 December 2001).

Vernon Van Dyke (1985), Human Rights, Ethnicity, and Discrimination. Westport, Conn.: Greenwood
Press, 1985.

Max Weber (1922), Wirtschaft und Gesellschaft. Bearbeitet von Max Weber. Tubingen: J. C. B. Mohr
/ P. Siebeck, 1922.

Max Weber (1989), The Protestant Ethic and the Spirit of Capitalism. Translated by Talcott Parsons;
introduction by Anthony Giddens. London: Unwin Paperbacks, 1989.

Ben Whitaker, ed. (1984), Minorities: A Question of Human Rights? Oxford, New York, Toronto,
Sydney, Paris, Frankfurt: Pergamon Press, 1984.

Mitja Zagar



World Conference on Human Rights: The Vienna Declaration and Programme of Action, June
7993. (1993) With the Opening Statement of the United Nations Secretary-Genaral Boutros
Boutros-Ghali. New York: UN Department of Public Information, 1993.

World Directory of Minorities. (1990) Longman international reference. Edited by: Minority Rights
Group. UK: Longman, 1990.

Mitja Zagar (1990), Sodobni federalizem s posebnim poudarkom na asimetricni federaciji v
vecnacionalnih drzavah.(Modern Federalism and Elements of Asymmetrical Federation in Multi-
Ethnic States.) Doktorska disertacija (Ph.D. Dissertation). Ljubljana: Univerza Edvarda Kardelja v
Ljubljani, Pravna fakulteta, 1990.

Mitja Zagar (1992), “Position and Protection of Ethnic Minorities in the Constitution of The Republic of
Slovenia: Basic information.” Razprave in Gradivo/Treatises and Documents, No. 26-27/1992, pp. b-
20.

Mitja Zagar (1994), “National Sovereignty at the End of the Twentieth Century: Relativization of
Traditional Concepts; The Case of Slovenia” - in Bojko Bucar, Stein Kuhnle, eds., Small States
Compared: Politics of Norway and Slovenia. Bergen: Aima Mater, 1994, pp. 235-252.

Mitja Zagar (1995), “Ali so Slovenci na Hrvaskem narodna manjsina: Splo$na terminoloska vpradanja in
pravna zascita.” (,Are Slovenes in Croatia a National Minority? General terminology and legal
protection.”) - in Vera Krzisnik-Buki¢, ed., Slovenci v Hrvaski. (Slovenes in Croatia.) Ljubljana: Institut
za narodnostna vprasanja (Institute for Ethnic Studies), 1995, pp. 323-353.

Mitja Zagar (1995a), “Constitutions in Multi-Ethnic Reality.” Razprave in gradivo / Treatises and Docu-
ments, No. 29-30/1995, pp. 143-164.

Mitja Zagar (1996), “Evolving concepts of protection of minorities: International and constitutional law.”
Razprave in gradivo / Treatises and Documents, No.31/1996, pp. 143-164.

Mitja Zagar (1996a), “Exploring Ethnicity: Constitutional Regulation Of (Inter)Ethnic Relations - (New
Approaches to Multicultural Education).” http:;//www.unisa.edu.au/lavskis/zagar/detailex.ntm (12
December 2001)

Mitja Zagar (1997), “Rights of ethnic minorities: Individual and/or collective rights? Some new(er) trends
in development and the (universal) nature of human rights - The European perspective.” Journal of
International Relations, Vol. 4, No. 1/4, pp. 29-48.

Mitja Zagar (2000), “Ali je mozno razkleniti zacaran krog? Strategije in koncepti za upravijanje in
razreSevanje etnicnih konfliktov.” (“Breaking the Vicious Circle: Strategies and concepts for the
management and resolution of ethnic conflicts.”) Razprave in gradivo / Treatises and Documents, No.
36-37/2000, pp. 11-32.

Mitja Zagar, Ale$ Novak (1999), “Constitutional and international protection of national minorities in
Central and Eastern Europe.” - in Mitja Zagar, Boris Jesih, Romana Bester, eds., The constitutional
and political regulation of ethnic relations and conflicts : Selected papers. Ethnicity 2. Ljubljana:
Institute for Ethnic Studies, 1999, pp. 177-214.



Ferenc Hajos

FRAMEWORK CONVENTION FOR THE
PROTECTION OF NATIONAL MINORITIES

| INTRODUCTION

The Councilof Europe has been actively concerned with the issue of the protection of national
minorities sinceits very first year of existence ( 1949). In the field of international law, their activities
have resulted intwo outstanding documents; the European Charter for Regional or Minority
Languages of 5 November 1992 which enteredintoforce on 1 March 1998, andthe Framework
Convention for the Protection of National Minorities which entered into force on 1 February 1998
after having been signed by 12 member States ofthe Council of Europe.!

Many rather extensive and complex discussions were held in the Council of Europe at
various levels before the adoption of the Framework Convention. The decisive step
forward was made when the Heads of State and Government of the Council of
Europe’s member States met at the summit in Vienna? and decided that the national
minorities which the upheavals of history have established in Europe had to be
protected and respected as a contribution to peace and stability. They established an
ad hoc Committee for the Protection of National Minorities (CAHMIN)® which was
assigned the task to draft a framework convention pursuant to the decisions taken in
Vienna.* In October 1994, CAHMIN submitted the draft framework convention to the
Committee of Ministers, which adopted the text at the 95th Ministerial Session on 10
November of the same year. The Framework Convention was opened for signature by
the Council of Europe’s member States on 1 February 1995.

The Framework Convention is not the first instrument of the Council of Europe for the
protection of national minorities, but it is the most extensive and comprehensive
document in this field. Most important in this context is the fact that the Framework
Convention is the first multilateral instrument devoted to the protection of national
minorities that is legally binding. It is clearly stated in the text of the Framework Conven-
tion that it forms an integral part of the international protection of human rights, and as

" Article 28, paragraph 1 of the Framework Convention for the Protection of National Minorities
(hereafter referred to as: Framework Convention)

20n 8 and 9 October 1993

3 By decision of the Committee of Ministers of the Council of Europe of 4 November 1993

4 Explanatory Report to the Framework Convention
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tion that it forms an integral part of the international protection of human rights, and as
such falls within the scope of international co-operation.?

I FUNDAMENTAL FEATURES AND CONTENT OF THE
FRAMEWORK CONVENTION

The Framework Convention contains the Preamble and 32 Articles structured in b
Sections.

The main characteristic features of the Convention are its programme-type provisions.
This, of course, does not mean that the instrument only exerts a declaratory effect; to
the contrary, it obliges the States signatories to the Convention to adapt their national
legislation and make it compatible with the principles set in the Framework Conven-
tion. The provisions of the Convention, however, are not directly applicable due to the
principal and programme-oriented nature of the text.

The next characteristic feature to be mentioned is the fact that the Framework Conven-
tion contains no definition of the national minority. In the preparatory work on the text it
was impossible to reach the agreement on a definition that would gain support of the
majority of Council of Europe member States. Even otherwise in the international law,
we face the situation that there is no universally accepted definition of the notion of
national minority. In spite of that, the Framework Convention contains a number of
provisions which by their wording based on compromise and pragmatic approach
leave the notion in a certain sense to be defined in their own discretion by the bodies
monitoring the implementation of the Framework Convention.

Section | of the Framework Convention contains some general principles, including the
above mentioned principle that the protection of national minorities forms an integral
part of the international protection of human rights. The provisions of the Convention
shall be applied in good faith and in a spirit of friendly relations and co-operation
between States. Every person belonging to a national minority is free to choose to be
treated or not to be treated as such. Although the Convention provides that the
guaranteed rights shall be exercised individually, they may likewise be exercised in
community with others. Nevertheless, the majority of experts share the opinion that
the Framework Convention does not recognize collective minority rights, as they are
recognised by the Constitution of the Republic of Slovenia.®

® Article 1 of the Framework Convention
5 Article 63 of the Constitution of the Republic of Slovenia



Section Il comprises principles which the States signatories to the Convention are
obliged to implement in their national legislations: the principle of equality before the
law and in all areas of economic, social, political and cultural life;” freedom to develop
their own culture;® tolerance and intercultural dialogue;® freedom of association;'° the
right to manifest his or her religion or belief,"" free access to the media and use
thereof;"? a series of language freedoms, such as the right to use the minority lan-
guage in private and public life;™ the right to use his or her surname and first names in
the minority language and the right to display signs and inscriptions of a private nature
and other topographical indications in the minority language;'* the right to education
and the right to learn his or her minority language;™ the right to effective participation
in cultural, social and economic life and in public affairs;™® prohibition of forced assimila-
tion” and the right to transfrontier contacts."®

As already mentioned, those are mainly programme-type provisions and shall be
enacted in the national legislation of each and every State signatory to the Framework
Convention and implemented by adequate measures of their Government policy. In
addition, the provisions of the Framework Convention may be implemented by way of
bilateral and multilateral agreements, since the Parties to the Conventions have
undertaken to conclude such agreements in particular with neighbouring States in
order to ensure the protection of persons belonging to the national minorities con-
cerned." Slovenia has signed and ratified all important international instruments on
human rights, including the rights of national minorities, and in addition, a bilateral
agreement with the Republic of Hungary on the protection of the Slovene minority in
the Raba Region and the Hungarian minority in Slovenia has been signed and ratified.

Section lll contains a number of relevant principles regarding the interpretation of the
Convention provisions. The activities pertaining to the implementation of the Conven-
tion must be in accord with the national legislation of the State in which the minority
lives and with the principles of international law, and may not jeopardize the territorial
integrity and political independence of the States concerned. Nothing in the Conven-
tion shall be construed as restricting any rights of persons belonging to national
minorities guaranteed by international acts or national legislation.?°

7 Article 4 of the Framework Convention

8 Article 5 of the Framework Convention

9 Article 6 of the Framework Convention

19 Article 7 of the Framework Convention

" Article 8 of the Framework Convention

2 Article 9 of the Framework Convention

'3 Article 10 of the Framework Convention

% Article 11 of the Framework Convention

5 Articles 11-14 of the Framework Convention
18 Article 15 of the Framework Convention

7 Article 16 of the Framework Convention

'8 Article 17 of the Framework Convention

19 Article 18 of the Framework Convention

20 Articles 21-23 of the Framework Convention
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Section IV contains provisions on the monitoring of the implementation of this frame-
work Convention. In parallel with the basic aspects of that mechanism it seems
appropriate to illustrate in brief the development of practice in this domain and, in
particular, to highlight the work of the Advisory Committee.

Giving legally binding opinions on the adequacy of the implementation of the Frame-
work Convention is the responsibility of the Committee of Ministers assisted by the
Advisory Committee. 2! The composition of the Advisory Committee was determined
by the Committee of Ministers in the Resolution (97) 10 of 1997, and its Rules of
Procedure were adopted in 1998.7

The Advisory Committee consists of 18 ordinary members elected by the Committee
of Ministers from the list of experts submitted by member States. The members of the
Advisory Committee shall have recognised expertise in the field of the protection of
national minorities; they shall be independent and impartial, which means that they are
not representatives of the Governments that have proposed them.?® Nevertheless, the
so-called “national members” of the Committee are excluded from deciding on the
report submitted by their own State. Within one year following the entry into force of
the Framework Convention, all Contracting Parties are obliged to transmit to the
Secretary General of the Council of Europe a report on the implementation of the
principles set out in the Framework Convention. Thereafter, the Parties to the Conven-
tion shall transmit their reports to the Secretary General on a periodical basis within five
years after their last report and whenever the Committee of Ministers so requests.*

The main task of the Advisory Committee is to consider the State reports and to
prepare the opinion on the measures taken by the Contracting Party concerned to fulfil
its obligations under the Framework Convention; it transmits its opinion to the Commit-
tee of Ministers.?® The Committee of Ministers then decides on the adequacy of the
adopted measures; it may also adopt recommendations, and set to the Party con-
cerned a time limit for the submission of information on their implementation 26

The Advisory Committee shall normally first request additional information from the
Party whose report is under consideration,?” but it also may receive information from
nongovernmental organizations or from individuals.

21 Articles 24 and 26 of the Framework Convention

22 Council of Europe Document ACFC/INF (98) 2.

23 The following are the present members of the Advisory Committee: S. Bartole (Italy), G. Biro
(Hungary), M. Domini (CroatiA), T. Ellul (Malta), D. Gelev (Macedonia), F. Hajés (Slovenia), R. Hofmann,
President (Germany), A. Jacovides (Cyprus), D. Jilek (Check Republic), M. Lauristin (Estonia), J. Marko
(Austria), V. Mitsik (Ukraine), J. Motoc (Romania), K Myntti (Finland), S. Nunez de Prado y Clavel (Spain),
A. Phillips (UK), J. Sivak (Slovakia) and E. Smith-Asmussen (Denmark)

% Article.2b of the Framework Convention and Rule 21 of Resolution (97) 10

25 Rule 23 of Resolution (97) 10

26 Rule 24 of Resolution (97) 10

27 Rule 29 of Resolution (97) 10



Draft opinions are prepared by working groups which normally consist of four Commit-
tee members, in cooperation with the Secretary of the Advisory Committee. A very
useful practice has developed in the form of visits to Contracting Parties by the working
group dealing with the State concerned and one member of the Secretariat. Such
visits provide excellent opportunity to talk to Government representatives, line minis-
tries and other authorities, and to meet and hear the representatives of minorities,
nongovernmental organizations and civil society in order to get information needed for
the submission of an exhaustive and objective opinion. The Advisory Committee
adopts its final opinion at the plenary session by the majority of all members of the
Committee.2®

The Framework Convention for the protection of national minorities has to date been
signed and ratified by 32 member States of the Council of Europe, 8 further States
have signed it, but not ratified it yet. There are only three member States of the Council
of Europe: Andorra, France and Turkey who have not signed the Convention so far.
Two non-member States acceded to the Convention; Bosnia and Hercegovina and the
Federal Republic of Yugoslavia. The first reports to the Council of Europe have been
submitted by 26 States; the Advisory Committee adopted its opinion on the reports of
13 member States and the Committee of Ministers adopted decisions and recommen-
dations addressed to 4 States.

111 CONCLUDING THOUGHTS

A large number of States which have signed and ratified the Framework Convention
for the protection of national minorities proves the broad recognition of its importance.
Less and less scepticism with regard to the Convention has been evidenced in the civil
society, which is in line with the level of public awareness of the Convention itself and
of the activities connected to it. The Council of Europe, however, cannot yet be satisfied
with the hitherto achievements. It shall be noted that the implementation of the
Convention provisions depends to a large extent on effective monitoring. In this
context, much remains to be done. Great damage would be done not only to the
protection of minority rights but also to the trustworthiness of the Council of Europe if
the current situation would be regarded satisfactory. The visits to various States have
additionally convinced the members of the working groups that many justified aspira-
tions are related to this Framework Convention which is expected not only to contrib-
ute to peace and stability in Europe but also to bring about consistent implementation
of human rights in general, and of national minorities’ rights in particular.

The Committee of Ministers has the responsibility to monitor the implementation of the
Framework Convention.?® The role of the Advisory Committee in the execution of this

28 Rule 34 of the Rules of Procedure of the Advisory Committee
2% Article.24, para.l, of the Framework Convention
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very important task has not been precisely defined in any legal document; the provi-
sion of the Convention stating that the Committee of Ministers should be assisted by
an advisory committee, however, allows for a broader interpretation of the provision
indicating that the Advisory Committee may also assist in monitoring. Such reasoning
was further supported in the hitherto adopted decisions and recommendations of the
Committee of Ministers, which mandate the Advisory Committee to participate in the
execution of the task. It needs mentioning that the Advisory Committee, given its
composition and activity, is formally not subordinated to the Committee of Ministers; it
is politically independent and reports to the Committee of Ministers only on the basis of
explicit statutory provisions.

Despite some initiatives in the Council of Europe to provide for judicial supervision over
the implementation of the Framework Convention provisions, no such control has
been established so far. In my opinion, the Advisory Committee could, considering their
professional expertise and political independence, successfully perform this task. Due
to the complexity and sensitivity of the issue, and because the situation and circum-
stances pertaining to the protection of minorities differ not only from one State to
another but even within one and the same State, it seems most appropriate to avoid
conflicts and to resolve problems in a constructive dialogue between the monitoring
body and the Government, including non-governmental and minority organizations.
And, for reasons stated above, | am convinced that, for such mode of work, the
Advisory Committee would be the most appropriate body.

The Framework Convention for the protection of national minorities represents,
regardless of certain deficiencies and incompletion, a great achievement in the domain
of international law. It constitutes a solid basis for further development and implemen-
tation of solutions acceptable for both the States concerned and the national minori-
ties, thus contributing to the assurance of internal stability and peace, and to the
improvement of relations between the majority and minority nations in the States in
which such minoritieslive, as well as to the stability and security in Europe at large.



Dieter W. HALWACHS

ROMANIAND ITS PROTECTION IN EUROPE

I INTRODUCTION

Gypsies or Roma - the second denomination being the less pejorative one - are neither aregional
minority nor animmigrant minority; they are - like Germans, Hungarians, Russians, Sami, etc. -
one of the ethnic groups of Europe. Just like all other ethnic groups the Roma have acommon
history,a common language, acommon lifestyle and a shared set of values. Even if single Roma
groups are almost completely assimilated to their respective majority population they have
conserved atleast traces of common cultural characteristics. Onthe one hand the common history
ofthe Romarefers totheir origin and their migration from India to Europe and on the other hand it
regards stigmatisation, discrimination and persecution up to genocide in Europe. Romani, the
common language ofthe Roma, the Sinti, the Kale and of all further European population groups
summarised by the pejorative denomination ,gypsies’, belongs to the Indo-Aryan branch of the Indo-
Europeanlanguage family and may be described as aheterogeneous cluster of varieties without
anyhomogenising standard.

1 The Socio-linguistic Situation of Romani

Romaniis alanguage that until recently has not existed in a written formand has exclusively been
passed on orally. It has not developed a codified standard and, as a consequence, no prescriptive
noms. Thislinguistic situation reflects the socio-political situation of the Roma: politically, economically
and culturally marginalized, ethnically stigmatised, discriminated against and persecuted up tothe
Genocide, the Roma could only survive in small groups, that led to the geographical and social
heterogenetty that still exists today. Consequently, the people concerned have beeninno position to
build large politicakeconomic structures or to get their share of political and economic power. Consic
eringthefactthatthe development of standard varieties generally follows the development of political
and economic powver structures, it becomes clear why Romani does not have a codified standard and
alsothat it willnot be able to develop a generally accepted standard in the near future.
FormostRoma their respective Romani variety is reduced to intra-group-communication and thus
limited to certain domains. Romani primarily functions as intimate variety. The majority of its
speakers are bi-or multlingual and use the language of the respective majority population for inter-
group-communicationin public and most often also in partly public domains. As a resutt, no social
stratification can be found within Romani. Compared to the use of Romani, the dominance inthe
use ofthe respective majority language shows inthe abstracted collective repertoire:
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acroLecT  MAJORITY LANGUAGE(S) Public diatypes that are used in public formal
domains when dealing with authorities, at school,

inthe media etc.
vEesoLecT  MAJORITY LANGUAGE(S) Diatypes of the social macrocosm that are
Romani used in partly public informal domains with

acquaintances, at work, etc.

BasiLecT  MAJORITY LANGUAGE(S) Diatypes of the social microcosm that are used in
ROMANI private informal domains in the family and whenin
contact with friends, etc.

This repertoire displays the full range of functions as, for example, in Kalderas-Romani which
dominates the internal communication andis also used whenin contact with speakers of other
Vlax varieties. More frequently, however, Romani does not function as mesolectal diatype butis
only used as equal basilectal diatype or as intimate variety, respectively.

These limitationsinthe functional dimensions together with the lack of a standard and a written
language are the major reasons for the fact that Romani has not only very little prestige with the
majority population, but also that some Roma consider it inferior as comparedto the language of
the respective majority population.

The low prestige ofthe language, reduced domains, multtiingualism and the pressure to assimilate
onthe part ofthe majority cutture make Romani a dominated language whose relationship tothe
contact languages has never been bilateral but always asymmetric. As a result various phenom-
enaoflanguage contactand language loss occur ranging from lexical borrowings fromthe
majority language to monolingualism. Para-Romani varieties are an intermediate stage onthe way
tolanguageloss. They are non-standard varieties of the respective majority language containing
elements of Romaniintheir lexicons and — more infrequent - intheir morphology: among others
the Spanish Cald, Anglo-Romani, the Skando-Romani varieties ofthe Resande, andthe
Armenian Lomavren are considered Para-Romani varieties.

Thefinal step of language disintegration islanguage loss. In this way, some Roma groups have
given up Romani without, however, losing their ethnic awareness. Today, Romalliving in Romania,
Greece Hungary, and Serbia have Romanian as their mother tongue buit still feel as Roma. Of
course, there are also groups whose ethnic awareness was also lost when language loss occurred.

2 Language Attitude & Self-Organisation

The decreaseinthe use of the language is one reason for changes in the attitude to their language
of some Roma groups. Aslong as Romani dominates the group-nternal communicationitis
perceived as a matter of course and therefore almost not consciously considered anidentity factor.
Romaniis attributed a conscious status at most as a secret language which must not be revealed
to group outsiders; this attitude to language is very distinctive within the Sinti. If the use of Romani
decreases due to astrong pressure for assimilation fromput on by the dominantte culture, such a
development is only perceived consciously only when the group self-organisation takes place
according tothe guidelines ofthe majority population. It is via this sefforganisation that the common
definition criteria of nation” or'ethnos’ (?ethnic group’)is are takenn over and language becomes
the primary identity factor.



As aconsequence of this development also the decrease inthe useage of Romaniis perceived as
alossandasafurther consequence as athreat to the continued existence of the group.

The decrease inthe useage of Romani, however, is not the striking factor for Romani becoming the
primary identity marker. Infact, the primary identity factor is the seff-organisationin line with the
guidelines of the dominantate culture, which may be described as emancipation by means of
organisational assimilation. In the course of this organisational assimilation also the socio-cultural
concepts of values of the majority are taken overadopted and according to the European nation
state ideology becomes the primary identity factor of the respective Roma group.

Inthe context of seff-organisation Romani plays a key role: in the meantime, the Roma themselves
as wellasthe institutions of the majority population attribute to Romani amuch higher standing, in
contrasttothe standing of Romanionly afew decades ago. ttis true that this development was
provoked by the seff-organisation buttoday itis determined by aninterplay of ‘inside’ and ‘outside”:
onthe one handthere are the endeavoursattempts and requirements of the Romaand onthe
other handthere are the support and the requirements of the majority population. As a conse-
guence the internal status and the external status of Romani are in permanent interaction whichis
expressed not only interms oflanguage policy butr also determines (?has also determined) the
linguistic development of Romani overinthe last decades.

2.1 Internal Status

Asfarasthe internal status is concerned, Romani has developed from alittleslightly perceived
language to maybe the most important cultural parameter of the Roma. As such the Romani
determines the group internal as well as the group external ethnic identity. This change in the socio-
cultural status has resuttedresults in the endeavourattempt to bring the Romaniinline with the
European national languages. A consequence of these endeavours attempts areis the codification
andthe expansion of Romaniiniits functional dimensions,” whichwhereas is paralleled by a
pragnaticexpansion.

Uptoafew decades ago Romani was primarily used as intimate variety. Only with the self-
organisaition according to the ideal of the majority culture was this limitation is perceived as a
shortcominglack. Atthe same time the first attempts to use Romani aslanguage inthe media were
launched, which nurture the necessity of expanding into formal domains. This expansion is
mosthest evident onthe lexicallevel as an enormous amount of technolectal designations are
missing in Romani. The lack of these definitions has not created a communicative problem untilthe
attempt to change consciously the status of Romani. Romani disposes of a strong integration
morphology whichrenders it possible to adopttake over each word from the respective majority
language and to integrated it morphologically into Romani. This advantage of Romaniis
consideredfelt as a disadvantage in view of the attempts of emancipation of the language resulting
in‘purity demands’

! For codification and expansion of Romani see Halwachs (1998) and Matras (1998 & 1999).
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mous amount of technolectal designations are missing in Romani. The lack of these definitions has
not created acommunicative problem until the attempt to change consciously the status of
Romani.Romanidisposes of a strong integration morphology which renders it possible to adopt
eachword fromthe respective majority language and to integrated it morphologically into Romani.
This advantage of Romaniis considered as a disadvantage in view of the attemjpts of emancipation
ofthe language resulting in ‘purity demands'.

In parallel to this lexical expansion Romani has also experienced changes on the pragmatic level.
Duetothe new internal status as primary identity marker beside the communicative function, the
emblematic function and the mobilising function come to the foreground for the written use of
Romani.

Emblematic function onamicrolevelis attributed to Romani single words intexts in the majority
language. Inthis context itis worth mentioning the numerous names of newspapers and magazines
inRomani, such as the Austrian magazine Fomano Kipo ‘Roma picture” whichis quarterly
published and which - apartfromthetitle - almost exclusively is written in German.

Onthe macrolevel of emblematic texts there are Bible translations and among others the
translation of the Ramayana by Leksa Manus into Latvian Xaladiitka Romani. Suchtransla-
tions have therr effects on the external world and demonstrate to the majority population that
Romaniis suitable for long complex texts; onthe otherhand they also have their effects onthe
internal world, onthe Roma, to whom such translations demonstrate the value of Romani. This
consequently strengthens the identification with their own language and culture. The primary and
from mosttranslators main intention to give the addressees reading pleasure is mostly prevailed
by the emotive-emblematic function.

Asmobilisingallying functions defines Matras ( 1999: 496) “the shaping of atextin such away
that would demonstrate ideological commitment and political allegiance and identification.”

The use of a“Design-Romani” after its recognition as official Romani standard in the context of the
Fourth Romani\World Congressin April 1990 inWarsaw has shown its mohilising-allying function.
Inthe years after, the proponents of this decision have used the conventions defining the criteria for
theimplementation of a written language set by the Warsaw decision and also the neclogismsin
publicly obtainable publications, such asthe Rromani Uniaguoro Lil ,the newspaper ofthe
Romani union whichis published irregularly. But this “Design-Romani”is also used for internal
purposes as the minutes of meetings of Romani delegates at international conferences, etc. By
using these conventions, ideological commitment as well as political alegiance and identification
withthe Romani union, its resolutions and its decision bearers is demonstrated.



2.2 External Status

The changes within the pragmatic functions of Romani, the lexical expansion and the codffication
initiatives effect the external status, the public status which the institutions of the majority population
grant Romani. Conversely, positive changes push forward the language internal dynamics and the
internal status. Negative developments or a stagnation in the development of the external status, on
the other hand, stop andimpede these dynamics.

Untilthe second half ofthe 20 century Romani - apart from philologists and linguists - was of
interest only for police and justice. This fact explains to a certain extent the status of a secret
language of Romani. Only self-organisation and the resulting opening towards the world of non-
Roma, as wellas changes withinthe internal status, intiated a postive developmentin view of the
external status. Romaniis perceived by the majority population as the primary cultural identity
factor and always more often the public opinion attributes it the status of alanguage. The previously
dominating opinion that regarded it as gibberish, asjargon of fringe groups and as idiom of crooks is
slowlylosing strength. This change in opinion results, among others, inamoderate official attention
attributed to Romanias a European minority language.

Romaniis - and how could it be different - no official language in the European Union and only a
few states - among them Austria-have recognised it as an official minority language. Some
international institutions have aided Romani and have expressed their support forits general
recognition?

¢ |n 1981 the Standing Conference of Local and Regional Authorities in Europe called uponthe
governments of theirmember states to recognise Roma and other specific nomadic groups
such as Sami as an ethnic minority and consequently grant themthe same status and advan
tages as other minorities may enjoy; in particular concerning respect and support for theirown
culture andlanguage.

¢ In 1983 the Councilfor Cuttural Cooperation recommended that the Romanilanguage and
culture should be used and accorded the same respect as regional languages and cultures and
those of other minorities.

¢ |n 1989 the Councilof Europe andthe Ministers of Education stated that the culture and language
ofthe Roma and Travellers have formed part of the Communities cuttural and linguistic heritage
forover 500 years; their aim was at stimulating teaching methods and teaching materials with
consideration forthe history culture and languages

2 The following list is based on Bakker 2001.
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of Gypsies and Travellers and encourage research on the culture, history and language
of Gypsies and Travellers. In the same year the Council of Europe adopted a resolution on
school provision for Gypsy and Traveller children.

In 1990, during the Copenhagen meeting of the Conference onthe Human Dimension ofthe
CSCE the participants explicitly recognised the particular problems ofthe Roma. They stated
furtherthat persons belonging to national minorities, notwithstanding theneedto leamthe official
language or languages of the State concemed, have adequate opportunities for instruction of
theirmother tongue or intheirmother tongue.

In 1992 the Charter for Regional and Minority Languages was approved by the Council
of Europe. It specially mentions non-territorial languages. In the Explanatory Report Romaniis
explicitly mentioned as an example of a non-territoriaHanguage.

In 1993 the Parliamentary Assembly ofthe European Pariament approved a recommendation
on Gypsiesin Europe in which it was stated that as a non+erritoriakminority, Gypsies greatly
contribute to the cultural diversity of Europe, among others through their language.

In 1996 the Universal Declaration of Linguistic Rigrhts was approved by a host of
institutions and NGOs. Article 1.4 considers nomade peoples withintheir historical areas of
migration and peoples historically established in geographically dispersed locations as language
communitiesintheir whole territory; the territory of the Roma and Romani can be understood in
this sense asthe whole of Europe.

In 2000 the Committee of Miinisters of the Council of Europe stated that in the countries where
theRomanilanguageis spoken, opportunities to leaminthe mothertongue should be offered at
schooltoRoma children.

Perhaps the mostimportant documentis the European Charter for Regional and Minority Lan-
guages of 1992 whichis now operative inthe states that ratified it. The Charter has been signed by
27 states upto now. Not all states mention Romaniin the list of languages to which the Charter
applies. Some countries with a sizeable Roma minority do not mention Romaniatall.



3 Conclusions

Summarising the results of the changes in the political status of Romani a continuous but slowand
dragging developmenttowards the posttive can be noted. The question whether this development
may fundamentally contribute to the conservation of Romani as one of the languages of Europe
has not yet been answered. The question, whether the changes in status of Romanias awhole
guarantees the conservation and consequently the emancipation of Romaniis still tobe answered,
t00. fthas to be argued that Romani - as all other minority languages and cultures — has no chance
to emancipate and survive aslong as the Europeanideology of national states s in power. Aslong
asthis ideology dominates all charters and poltical resolutions in favour of minority languages and
cultures remain paper or lip service and the future survival of Romani and all other minority
languages highly endangered.

But considering this background and the extreme extent that Roma and, consequently, also Romani
are pressured into assimilating into today’s consumers’ society, Romani and its various varieties still
display an astonishing vitality. This vitality together with the changes inits internal as well as in its
external status raises hopes that Romani will continue to contribute to the linguistic and, conse-
quently, also to the cultural diversity of Europe. For this goal to be achieved, itis absolutely neces-
sarythatits speakers will finally be granted equal rights and treatment, which they have been
denied for centuries.
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Miroslav Polzer

THE EUROPEAN UNION, PROTECTION
OF NATIONAL MINORITIES AND SLOVENIA

| INTRODUCTION

\When Slovenia became independent and in the following years, the view of the European Commur
nities and the European economic area, and later (after 1992) of the European Union, was a kind of
beacon and goal that gave orientation to Sloveniain a wide range of social and economic transfor-

mation Processes.

Slovenia is currently preparing for full membership in the EU. In order to obtain this
membership, Slovenia must adopt the legal order of the European Union, the so
named ‘acquis communautaire’. Besides this a successful integration into EU demands
also an acceptance of those value systems of the EU, which are the basis of the
internal and foreign policies of the European Union.

One conclusion of this article is that the standards of protection of national minorities in
the EU are not some kind of static goal which Slovenia should achieve. The European
Union itself is still seeking a common approach to this subject and some lowest
common denominators. Perspectives on the protection of national minorities in the
European Union are changing. With the deepening and widening of the European
integration process, the question of the legal regulation of the relations between the
different ethnic/ national communities - majorities and minorities - is becoming
increasingly important. With Central and Eastern European candidate countries joining,
the number of members of national minorities in the European Union will increase
sharply. For this reason common standards for the protection of minorities will be an
important question for the preservation of the internal cohesion and stability of the
European Union in future.

In this article the author would like to introduce to readers the basis and development
of European Union policies concerning national, regional and linguistic minorities and
clarify the meaning of the issue of the protection of national minorities in the process of
Slovenia’s integration into the EU.

Il. The EU and the protection of national minorities
I.1. General

Scarred by the horrors of the First and Second World Wars, after 1945 European
states began to form common structures to prevent the outbreak of new wars and
strengthen the economic power of the cooperating states. The first such organization
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was established in 1948, the OEEC (the Organization for European Economic Coop-
eration), the precursor of the present OECD (the Organization for Economic Coopera-
tion and Development). In May 1949 the Council of Europe was established, which
pledged to help develop a democratic and pluralistic society, protect human rights and
stimulate the development of European cultural identity and diversity and similar. In
addition, during this time common defense structures were established, such as NATO
(the North Atlantic Treaty Organisation) in 1949, and WEU (the West European Union)
in 1954,

On the basis of the recognition that these structures and their related forms of coopera-
tion between states were still not enough to prevent new wars, in 1951 a treaty was
signed on the establishment of the European Coal and Steel Community, the precursor
of the current European Union. The basic idea was to prevent future wars by having
member states place essential raw materials for war, namely coal and steel, under
common supervision. In 1957 the European integration process gained important
new scope with the establishment of, the European Economic Community and
Euratom (the European Atomic Energy Community). Various extensions and
intensifications especially in the field of economic cooperation followed. In 1992 the
so named Masstricht treaty was signed - the Treaty on the European Union - with
which the above mentioned three European communities were not abolished, but
rather on that day with European union there came to be only a new and more
extensive framework for broader cooperation between the member states with the
goal of establishing not only economic but also political union.’

This introduction to the history of the European Union is for this reason somewhat
more extensive, because it shows that the original task of the European Union was that
It preserve peace in Europe, and that through its entire history this community of states
has been developing forward, and growing - both as concerning the number of states
as well as concerning the subjects that it deals with.

For Slovenia this means that the process of European integration will not be finished on
the day accession is granted, but that the European Union will also in the future search
for and find common approaches to various issues. That is why also in the field of the
protection of national minorities it is essential to analyze the hitherto developments of
European Union policies with an aim to anticipate future development and actively
cooperate in the formation of future developments.

' See: Europaische Kommission, Die Europaische Einigung. Die Entstehung und Entwicklung der
Europaischen Union, Luxemburg, 1995



I1.2. The EU and the Protection of National Minorities?

11.2.1. Basic Tendencies

In comparison with other international organizations, such as, for example, the Council
of Europe, the United Nations or the Organization for Security and Cooperation in
Europe, the European Union has until now been relatively little occupied with the
question of the protection of national minorities. The reasons for such are numerous,
amongst others:

1. Theintegration process ofthe European Communities was untilthe establishment ofthe EU imited
primarily to the economicfield. Forthis reason the treaties on the establishment of these commu-
nities did not provide alegal basis for the functioning of the institutions of the European Communities
inthefield of the protection of national minorities.

2 Duetothefactthatthe EUis a supranational institution, the legislation of whichis partly valid also
directly inmember states, individual states with restrictive comjprehension of the protection of
minorities are afraid to transfer the competence for this issue to the community, because they
expectthattheir comprehension of the protection of national minorities will not be in accordance
withthe comprehension ofthe protection of minorities from the side of EU institutions. Concerning
this, of very great significance is the functioning of the Court of Justice of the European Communi-
ties, whichwith its decisions concretizes and builds up the legal order of the EU, and could in the field
ofthe protection of minorities decide against the member states and their bodies.

In spite of the above mentioned difficulties, the European Union already in various
fields of its internal and foreign policies touches upon the issues of ethnic/national
minorities. For example:

1. TheMaastricht Treaty (1992/1993)in Chapter IX introduced the field of culture as afield within the
competency ofthe EU. It recognizes that no member state is culturally homogenous. Forthis
reasonit calls on member states to respect their national and regional diversity.

2. The political criteria for gaining membership in the EU that were determined by the European
Councilin Copenhagenin 1993 also contain the position respect for and protection of national
minorities.

3 Article 13 of the Treaty of Amsterdam (1997/1999) provided the legal basis to the European
Councilsuchthat onthe basis of proposals of the European Commission and after consultation with
the European Parliament it has the competence to introduce appropriate measures against dis-
crimination onthe basis of sex, racial or ethnic origin, religion, disability, age or sexual orientation.
Onthebasis of this article, two directives of the European Council were issued inthe year 2000,
thefirst on the ‘implementation of the principle of equal treatment of all persons irrespective of

2 A very precise review of EU efforts for minorities is offered by Gabriel Toggenburg in A Rough
Orientation Through a Delicate Relationship: The European Union’s Endeavours for (its) Minorities,
European Integration online Papers (EioP), Vol. 4 (2000) Nr. 16; [http;//eiop.or.at/eiop/texte/2000-
016.htm]; This article was the primary basis for the creation of this chapter.
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racial or ethnic origin’ and the second on ‘the general framework of equal treatment inemployment
andwork’®

4. The conflictbetween the Republic of Austriaand other member states after the appointment of the
new Austrian Federal Governmentinthe spring of the year 2000 was settled with the assistance
of an expert group which inits evaluation of democracy in Austria with respect to its new Federal
Government, also evaluated the status of minorities in Austria.

In additionto the above mentioned developments inthe legal field, it is also necessary to mention
the great efforts of the European Unionin the fight against racism, xenophobia and ant-Semitism,
aswellasinthefield of the protection of human rightsin the world, which is expressed in numerous
declarations, programs, announcements, the 1997 ‘European Year Against Racism’, the establish-
ment of the European Monitoring Centre on Racismand Xenophobia (EUMIC)* and similar.

The European Councilin Amsterdam in Article 6 ofthe Treaty onthe European Union placed the
legal basis for stronger consideration of the issue of human rights within the Union?®

“. Article 6 (ex Article F)
1. The Union is founded onthe principles of liberty, democracy, respect for human rights and
fundamental freedoms, and the rule of law, principles which are common to the Member States...”

In December ofthe year 2000 the European Councilin Nicein Article 7 ofthe Treaty onthe EU
determined the procedure which should become valid if member states violate the basic principles
ofthe European Union stated in Article 6 (one reason for including this article in the treaty onthe
European Union were undoubtedly the conflicts or the so-called measures’ of other member states
inrelation to the formation of the Federal Governmentin Austria which also included the rightwing
freedom party)®

Alsothefactthatthe European Union (the presidents of the European Pariament, the European
Commission andthe European Council)in December 2000 in Nice signed and proclaimedthe
‘Charter of Fundamental Rights of the European Union” , means

3 Council Directive 2000/43/EC (29.06.2000) and Council Directive 2000/78/EC (27.11.2001)
“This Centre offers a wide range of information on the internet: www.eumc.at

® Official Journal C 340, 10.11.1997, pp. 145-172

6 Official Journal C 80, 10.03.2001



and proclaimedthe ‘Charter of Fundamental Rights of the European Union” , means that the EU has
included now also the field of human rights and the field of fundamental rights in anintegral
approachinitslegal system. Inthis document national minorities are mentioned only with reference
tothe prohibition of discriminationin Article 21, however we can expect that further legal develop-
mentonthe basis of this document, for expample in connection with Article 22, which determines
thatthe Union should respect cultural, religious and linguistic diversity, will undoubtedly advance to
the benefit of national and ethnic minorities.

In orderto round off this chapter on general tendencies in relation to national minorities inthe EU, a
presentation of the main findings of the Eurobarometer special public opinionresearch fromthe
year 2000 ontherelation of people inthe EU to minorities and immigrants here follows.® Table 1
showsthat many people ( 14% on averageinthe EU 15)inthe member states of the EU are
Intoleranttowards minorities and immigrants. If we also total those who are ambivalent, thatis,
undecided, there is potentially a huge number of people (39%in the EU 15) who wouldin
unfavourable circumstances (for example in a serious economic crisis and under the influence of
agitating political leaders) threaten the public order and enter into conflict with national minorities
andimmigrants inthe European Union.

country intolerant ambivalent | passive tolerant active tolerant
Belgium 25 28 26 22
Denmark 20 17 31 33
Germany 18 29 29 24
Greece 27 43 22 7
[taly 1 21 b4 15
Spain 4 18 61 16
France 19 26 31 25
Ireland 13 21 50 15
Luxembourg 8 32 33 28
Netherlands 1 25 34 31
Portugal 9 34 44 13
United Kingdom 15 27 36 22
Finland 8 21 39 32
Sweden 9 15 43 33
Austria 12 30 37 20
EU 15 14 25 39 21

Table 1 Typology of attitudes towards minorities and immigrants in the EU’

7 Official Journal C 364, 18.12.2000

8 SORA, Attitudes Towards Minority Groups in the European Union. A Special Analysis of the
Eurobarometer 2000 survey on behalf of the European Monitoring Centre on Racism and
Xenophobia, Vienna, March 2001

9 This table is the result of a cluster analysis of the particular data from several items of the above
mentioned study.
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This data is provided here also in order to show that racism and intolerance are not just
a problem of post-communist states in Eastern Europe, but also a catalyst for social
unrest in all the states of Europe, and as such a threat to the success of the European
integration process.

11.2.2. The European Parliament

The European Parliament is the institution of the European Union that has for the
longest time been occupied with the issue of the protection of minorities and it had
already issued numerous resolutions in relation to such at a time when it actually did
not have yet a legal basis in the establishing treaties (for this reason these resolutions
were also not obligatory) to deal with this theme.

In October 1981 the European Parliament on the basis of the so-called Arfé-report
concluded a resolution on regional languages and cultures and the rights of ethnic
minorities, which, amongst other matters, called on national, regional and local authori-
ties to support the learning and development of the languages and cultures of minori-
ties.™® In February 1983 the European Parliament concluded a second resolution in
support of linguistic and cultural minorities. In this resolution the European Parliament
called on the European Communities Commission to continue and accelerate its
efforts in this field. In this resolution also the European Council was called on to ensure
that the principles of this resolution are given consideration also in practice." In 1987
and 1994 two more resolutions followed in relation to linguistic minorities in the
European Community and the EU respectively, in which the European Parliament
again demanded progress in the field of regional and minority languages and cultures
and proposed that financial means for these activities also be provided by the Euro-
pean Commission. '

Furthermore, the Intergroup on Lesser Used Languages (a group of members of the
European Parliament from various parties) was established and a charter on the rights
of ethnic groups (the Stauffenberg-Report, 1988) was prepared, but the European
Parliament did not take a decision on it. The Stauffenberg-Report was followed by the
Alber-Report, which the EP also did not resolve due to the fact that it wanted to wait to
see how the European Charter on Regional and Minority Languages of the Council of
Europe would develop.

The European Parliament also emphasized in resolutions on human rights and in reports
on the political situation in Third countries the significance of minorities and their rights.
The European Parliament thus had a pioneering role in the formation of consciousness
concerning the issue of the protection of minorities in EC/EU institutions.

190J 1981 No. C 287, page 106
"0J 1983 No. C 68, page 103
20J 1987 No. C 318, page 160 in OJ 1994 No. C61, page 110



I1.2.3. The European Commission

The European Commission can function only in the fields where it was assigned
competence in the scope of the Treaties on the European Communities or in the Treaty
on the European Union.

The European Commission does not have legally assigned direct competence in the
field of the protection of national minorities. As mentioned in chapter I.2.1. ‘General
Tendencies’, inrecent years

* throughthe chapter on Culture’ inthe Maastricht Treaty,

¢ throughthe Copenhagen membership criteria,

* some other developmentsinthe common foreign and security policy and

¢ throughthe anti-discrimination Article 13 ofthe Amsterdam Treaty,
indirect doors have been opened for the European Commission through which it can also function
tothe benefit of national minorities.

Alist of some important activities of the European Commission that support linguistic
or national minorities here follows:

- The Commissionisthe mainfinancer ofthe European Bureau for Lesser Used Languages (EBLUL),
whichwas establishedinthe year 1982.%

- Intheyear 1983 the B3-1006 budgetline was openedin support of lesser used regional orminority
languages.

- Since 1994 the Commission coordinates the MERCATOR network forthe study of the languages of
minorities (different studies ontheir status, educational opportunities, media, legal regulations and
similar)."

- Inthe framework of its ‘education and youth competence’ different activities were carried out,
whichalso benefited the languages of minorities.

- Inthefield of culture three programs were available in the past which offered possibilities for
supporting minorities” cuttures: inthe framework of the ARIANE program, contemporary literary
works were translatedinto the languages of minorities; in the framework of the RAPHAEL program
forthe preservation of regional cuttural heritage, also minorities received support for their culture;
the KALEIDOSKOP program enabled the study of the languages of minorities. These three pro-
gramsare now joined into one common program, CULTURE 2000.™

- Thereexists great possibilities for including national minorities in the framework of the programs for
regional development or cross-border cooperation. (With their multHingual capabiliies and their
knowledge of cuttures from both sides of the border, minorities can significantly enrich this coopera-
tion)

3 www.eblul.org
' http;//www.mercator-central.org/
18 http;//europa.eu.int/commy/culture/culture2000_en.html
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I1.2.4. The Court of Justice of the European Communities

This institution provides for the correct and consistent implementation of EU legislation.
It is the final arbiter of conflicts which derive from the establishing treaties or secondary
legislation.

We can expect the future decisions of the Court of Justice of the European Communi-
ties in relation to the above mentioned Charter of Fundamental Rights of the EU and in
relation to the anti-discriminatory directives, to strongly influence the development of
the legal protection of national minorities in the member states of the EU.

I1.3. The Protection of Minorities and EU Foreign Relations

One of the first instances in which the European Community in its foreign relations
raised the subject of national minorities was the refusal of the application of Turkey for
membership due to inter alia the considerations of the European Parliament concern-
ing the treatment of the Kurdish minority by Turkey.

National minorities became even more important for the foreign relations of the
European Community in connection with the disintegration of the Socialist Federative
Republic of Yugoslavia. One of the central conditions of the international community
for recognition of the newly established states was the guarantee of the rights of
ethnic and national minorities in accordance with the commitments subscribed to in
the framework of the Conference for Security and Cooperation in Europe. The positive
evaluation of the international commission under the leadership of French lawyer
Robert Badinter concerning the status of the protection of national minorities in
Slovenia in the context of disintegration of SFRY has great significance for indepen-
dence of Slovenia. That is why we can say that the existence of the independent
Republic of Slovenia is closely related to the positive regulation of the protection of
national minorities within its borders.'®

But let us return to the question of the protection of national minorities in relation to the
foreign relations of the EU and especially in relation to the process of EU enlargement.

6 \We can find a very detailed description of the history of Slovenia becoming independent in an article
by Repe BoZo, Slovenia od medvojne federalne enote preko povojne jugoslovanske republike do
samostojne drzave /S/ovenia, from Interwar Federal unit through post-war Yugoslavian Republic
to Independent State], in: Arhiv Republike Slovenije, Od sanj do resni¢nosti. Razvoj slovenske
drZavnosti /From Dreams to Reality. The Development of Slovene Nationhood], Ljubljana 2001, pp.
121-207.



The European Union desires stability and peace inside the Union and in its
neighbourhood, in which we can count almost the entire world in these days of
globalisation. One key factor for achieving this peace and stability is, however, a good
balance of different interests, as for example the divergent interests of national majori-
ties and national minorities. With its special financial aid programs, by offering the
perspective of accession, by means of the so called stabilization and association
agreements and similar in its foreign relations, the European Union clearly shows that it
wants peace, stability and economic development in the whole of Europe.

The terrible wars of the last decade in the Balkans proved that the aggressive national-
istic mentality which does not care about hundreds of thousands of dead and which
we thought was exterminated in Europe, has not been defeated entirely and also
probably never completely will be.

The European Union has opened itself up to its eastern and south eastern neighbours,
but the fact is that the European Union has imported a great deal of potential conflict
by doing so.

The following is a quote from the report of a group of experts of the European Univer-
sity Institute in Fiesole/Florence and experts from the European Commission that tried
to evaluate the long term implications of EU enlargement: '’

“. Enlargement of the European Union to the East has raised in a new way the ques-
tion of increasing diversity as a challenge and a potential threat to the coherence of the
Union and its capacity to sustain in the momentum of integration. Previous enlarge-
ments were readily welcomed as a means of strengthening the European Community.
The inevitable increase in diversity among the member states was not seen as an
insurmountable problem but as a source of revitalisation, a stimulus to new efforts to
achieve the goal of an “ever-closer Union’. By contrast, the prospect of enlargement to
the East has evoked unprecedented fears of unmanageable conflicts of values and
interests which could paralyse the Union and jeopardise its ability not only to move
forward but even to sustain its achievements hitherto..”

Minority issues are in this context an important potential of conflicts and the question
of how the European Union will succeed in including all this diversity that the candidate
states bring with them raises some fears inside the EU.

' Amato, Giuliano; Batt Judy; The Long-Term Implications of EU Enlargement: The Nature of the New
Border (Final Report of the Reflection Group), European University Institute, San Domenico di Fiesole,
1999, page 11
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That is why the above mentioned Reflection group in a special report discussed also
this question. In its report it ascertains that the issue of the rights of minorities has
become an important part of the foreign policy of the European Union with regard to
its relations to the new democracies in central and eastern Europe. The Reflection
group points out also the problem that the EU demands from candidate states such
protection of minorities that its own member states do not offer to their minorities. '

The enlargement of the EU will not allow these double standards, in the opinion of the
authors of this report, because :

1. newmembers will bring with them minority problems that willlater have to be solved intemally.

2. immigration inside the EU and from outside will resutt in the need for clear commmon standards.

3 thespecial position ofthe Roma, who are the largest trans-national European minority, and who
residein allmember states ofthe EU, demands direct measures by the EU, due to the fact that
this minority is especially marginalized and the Roma often are notin the posttion to effectively
exercise their rights.

One more quote concerning this:™

“. Enlargement will alter the EU’s internal politics and the policy agenda in this field, as
new members bring with them different interests in, and approaches to, minority issues
at home and abroad .

The European Union is therefore aware of the significance of the protection of national
minorities. That is why the EU included this issue also in the conditions that the states
which want to become EU members have to fulfil.

In addition to meeting the economic criteria and having the capabilities to assume the
obligations of membership in the EU, the European Union determines for candidate
states, in the framewaork of the political criteria for membership, that:?°

“..Membership demands fromthe candidate states the establishment of institutions which insure
democracy, legal order, human rights and respect and protection of minorities...”

'8 Amato, Giuliano; Batt Judy; Minority Rights and EU Enlargement to the East (Report of the First
Meeting of the Reflection Group on the Long-Term Implications of EU Enlargement: the Nature of the
New Border), RSC Policy Paper, No 98/5, [http;//www.iue.it/EF/Amato98-PPhtm]

19 ibid, page 3

20 European Commission, Making a success of Enlargement: Strategy Paper and Report of the
European Commission on the progress towards accession by each of the candidate countries,
November 2001, page 7



“..Membership demands from the candidate states the establishment of institutions
which insure democracy, legal order, human rights and respect and protection of
minorities...”

Every year in November the Commission submits a public report on the progress of
individual candidate states. These reports and other important information related to
the enlargement of the EU are available on the internet:

http,//\www.europaguint/commy/enlargement/ovenviewhim

In November 2001 the European Commission in its report concluded that except for
Turkey, all 12 candidate states fulfil the above mentioned political criteria for EU
membership.

Concerning minorities, the European Commission in its common evaluation is of the
opinion that there are perceptible essential improvements, but however there are still
specific problems in Estonia and Latvia in connection with the integration of non-
citizens (Russians); an important issue is the implementation of existing legislation; and
that especially in Bulgaria, Slovakia and Romania minorities play an important role in
the internal political life. The essential problem in all candidate states, however, is that
the status of Roma is especially difficult, which it is necessary to improve with the help
of the EU%

I1l. Relations between Slovenia and the EU

In the year 1993 an Agreement on Cooperation between the European Communities
and the Republic of Slovenia was signed.?? With the “"Association Agreement *
(‘Europe Agreement establishing an association between the European Communities
and their Member States, acting within the framework of the European Union, of the
one part, and the Republic of Slovenia, of the other part’)** Slovenia became an
associate member of the European Union. With the signing of this so-named Europe
Agreement’, Slovenia also applied for full membership.

Thereafter the European Commission issued the “Commission Opinion on Slovenia’s
Application for Membership of the European Union.?*  On the basis of this positive
evaluation, in which the Commission stated that the rights of minorities are guaranteed
and protected, Slovenia was accepted by the EU as a potential future member.

2'ibid, page 8

22 Uradni list RS [Official Gazette], Mednarodne pogodbe, (Treaties) 12th August 1993

23 Uradni list RS [Official Gazette], Mednarodne pogodbe, 44/97

24 Agenda 2000 - Commission Opinion on Slovenia’s Application for Membership of the European
Union, Brussels, 15th July 1997
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As was already mentioned in the previous chapter, the European Union also con-
cluded that Slovenia satisfies the political criteria for membership, although in its reports
it still warns of some lesser deficiencies especially regarding the status of Roma.

In its report for the year 2001 in the chapter on national minorities, the commission
marked the position of the Hungarian and ltalian nationalities ‘as good and the protec-
tion of their rights as comprehensive’, while it sees larger deficiencies concerning the
position of Roma. The report mentions the problems of the Roma in local elections, the
existence of examples of discrimination, deficiencies in the implementation of legisla-
tion, problems related to the difference between autochthonous and non-autochtho-
nous Roma, and the fact that the majority of Roma are dependent on social support
without opportunities for employment.?®

The status of non-autochthonous minorities, such as Croatians, Serbs and other
immigrants from other republics of former Yugoslavia was not reviewed by the Euro-
pean Union in its progress reports. Furthermore, it did not raise the issue of the
German speaking population in Slovenia. This issue some political bodies in Austria
(especially the Provincial Assembly and the Provincial Governor of Carinthia) tried to
bring on the agenda of Slovenia’s accession negotiations but they did not find support
for this on the side of the European Commission.

Parallel to the opinion of the European Commission, in 2001 the Open Society
Institute in the framework of the EUMAP program evaluated the fulfillment of the
political criteria for EU membership by candidate states?® On the homepage of this
program one can examine a very detailed analysis of the status of national minorities
in candidate states. The report is divided into chapters:

. The laws and practice of the protection of minorities (A. protection from discrimination
in various fields (education, employment, health care and other forms of social protec-
tion, housing and other public goods and services and criminal justice), B. protection from
racially motivated violence, C. minority rights (identity, language, education, media, par-
ticipation in public life)

II. Institutions for the protection of minority rights (official bodies and civil society)

IIll. Recommendations to the government

The EUMAP report on the position of national minorities in Slovenia essentially
confirms the findings of the European Commission that the status of the Hungarian
and ltalian nationalities is very good, while the status of the Roma is deficient. One of
the significant merits of this report is that it is documented in great detail concerning in
which areas there are deficiencies and forms of discrimination in Slovenia.

25 Commission of the European Communities, 2001 Regular Report on Slovenia’s Progress towards
Accession, Brussels, 13.11.2001, SEC(2001) 1755, page 21
26 www.eumap.org



The recommendations of the study for Slovenia are:?’

1. Adoptlegislation, as foreseen inthe Constitution, setting forth the rights of the Roma community.
Thelaw should secure for Romaall rights to which other minorities are entitled.

2 Adopt mechanismsto ensure that nontcitizens are treated in an equal manner by police and other
official bodies, and to sensttise law enforcement officers to the situation of foreigners, refugees and
nonkcitizens.

3 Speed up naturalisation of non-citizens and ensure that non-citizens enjoy non- discriminatory
accessto employment, education, health care, and other goods and services.

4. Clarify laws concerning Roma representation on local councils and support the introduction of
councillorsfor Romaissues in areas of the country inhabited by Roma.

IV.Concluding Thoughts - Challenges for Slovenia

As the author of this article, | hope that | have succeeded in expressing my conviction
that the protection of national minorities is a quite dynamic and interesting issue,
especially also from the perspective of the development of the European Union.

I would like to conclude with two thoughts:

1. Slovenia can gain much if itjoins the processes of searching for new common solutions to the
protection of national minoritiesinthe European Union. Animportant area where acombined effort
with partner states fromthe European Union willbe necessary is the status of the Roma. Although
there existin Slovenianumerous examples of good practice concerning co-existence withRoma,
Sloveniainthisfield is still far from having fully appropriate answers, but this is true also for almost
all other states in Europe.

2 Sloveniacanalso contribute a great deal to the process of searching for new common solutions for
the protection of national minorities in the European Union:

The position ofthe talian and Hungarian ethnic communtties is regulated on an extraordinary high
level - with this example of good practice other European states canlearn much.

Slovene minorities live intwo or, after Hungary wil have joined, three European Union states - it
would be goodto collect and contribute to European debates the knowledge of these Slovene
minorities conceming what is good for minorities and what not.

Slovenia has a great opportunity to mediate modem views on the protection of national
minorities in the states of south-eastern Europe, where great inter-ethnic conflicts exist. The
European Union wants peace and stability in this part of Europe. Slovenia can helphere alot. An

27 Open Society Institute - EU Accession Monitoring Program, Monitoring the EU
Accession Process: Minority Protection, page 527 [http;,//www.eumap.org/reports/content/ 10]
(18.02.2002)

Miroslav Polzer



Slovenia has a great opportunity to mediate modern views on the protection of na-
tional minorities in the states of south-eastern Europe, where great inter-ethnic conflicts
exist. The European Union wants peace and stability in this part of Europe. Slovenia can
help here a lot. An example how know how transfer in the field of protection of national
minorities can work is the ‘International Center for Inter-Ethnic Relations and Minorities in
South-Eastern Europe’, which was established in the framework of the Stability Pact for
South-Eastern Europe at the Institute for Ethnic Studies in Ljubljana.

On the level of the European Union, therefore, there exist numerous opportunities for
accepting and transferring knowledge and for the co-formation of important develop-
ments - let us take advantage of these opportunites!



