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Preface

The politicd devdlopments after the 1990s, the edteblisment of the plurdigic system,
and the need to guarantee human rights and freedoms sat forth the essentidness of
drefting democratic legidation and cregting an  gopropriate infragtructure  for  the
redization in practice of these rights Among thexe rights, politica rights teke up a
specid place. To that effect, postive developments have been achieved. The agpprova of
the Conditution of the Republic of Albania in 1998, the drafting of the Electord Code,
the creation of pertinent inditutions for managing the dectord process are some of the
pogtive achievements in the area of redizing these politica rights, and in paticular, the
right to elect and to be eected.

However, the redization of these rights depends not only on the exisence of laws tha
sanction those rights and foresee dl ingruments that will meke posshble their redizaion
in practice, but dso on the politica will of politica parties and of inditutions thet are, by
law, assgned to organize and conduct the eectora process. Voters themsdves play an
important role in this process they should not only exercse ther rights but dso
contribute to the conduct of free, far and democratic dections. Each and every voter, in
an individud fashion or organized into organizations or groups may contribute to the
conduct of dectionsin matching with the relevant laws and the required sandards.

The experience of these years has shown that the Albanian civil society, and human
rights organizations in paticular, have played a dgnificant role in the progress of the
eectord process in Albania Ther contribution has been and remans necessary for the
eectord procesees of the future. One of the aeas to which the civil society has
contributed isthat of the improvement of legidation.

The making of a new dectord code drafted dso with the contribution of
representatives  from political parties, was a podtive undertaking of the Albanians to
improve the dection process. Any law is drafted so0 that it may be enforced, but falure to
comply with it leads to serious violations of the freedoms and rights of individuds.

In spite of the progress made in this direction, previous dectora processes in Albania
as well as the dections of October 12, 2003, showed that there is dill a lot to be done in
this direction. The lack of politicd will to contribute to as correct a conduct of dections
as posshble the weskness of inditutions and other dectora bodies charged, by law, to
manage dectord processes in Albania, the lack of respect for and trust in inditutions that
conduct and manage dections, dictate the need to employ the monitoring of eectord
processes by objective, non-partisan and professond observers.

The Albanian Helsnki Committee, the very fird human rights organization, equipped
with expeience in the fidd of monitoring in generd and of dection monitoring in
paticular, has rendered its contribution to the improvement of eection legidation, the
acquaintance with and compliance to it in the course of eection processes, the conduct of
electord proceses, sendtizing the public of its role in this process, and hes reacted
toward the violaion of the freedoms and rights of citizens during the various phases of
the dectord process.

During the dections of October 12, 2003 as wdl, the AHC monitored the preparations
for the dectord process and its progress. For the monitoring of these dections, the AHC
engaged 106 long-term obsarvers who monitored different aspects of the eectord



process. Many of the problems noticed during these dections originated from the
Electora Code.

Gven tha the AHC not only criticizes the violaion of humen rights but dso
recommends necessary improvements in laws and practices of ther enforcement, through
this publication authored by its legd advisor, ams a addressng some legd problems that
have a direct impact on dectord processes and on the respect for the rights of citizens in
these processes.

The gpproaches to the problems presented in this publication have built upon the long
and rich experience of the author of this publication, on the andyss of problems noted by
AHC obsarvers as wdl as on AHC's assessments of eectora  processes recently
conducted in Albania Nevertheess it should be noted that the author of this work has
been free to express his views and evaduations, independent from whether they ae
different from the views of other members of this organization.

The AHC avalls itdf of the opportunity to thank al of its observers for their tirdess
work, the daff of the AHC engaged in organizing the monitoring of dectord processes
and in paticular, the author of this publication for his contribution to the improvement of
electord legidation.

In spite of the different views that may exis regarding the issues addressed in this
publication, the AHC appreciaes the fact that this publication is a specid contribution to
further discussons about them in drdes of lavyers and human rights specidids. We
hope that this publication will incite debate and discussons about the Electord Code,
with a view to achieving its improvement and the conduct of free, far and democratic
dections.

The AHC takes advantege of this occason to thank the Swedish Hddgnki
Committee for the financia support it provided for the redization of this publication.

Prof.asdr.VaslikaHys
Executive Director



On the author of thiswork

Niazi Jeho, lavwyer by professon, is a member of the Albanian Helanki
Committee and a legd advisor of this committes, board member of the AHRC and editor
of the magazine “Human Rights” member of the Nationd Refugee Committee and part-
time legd advisor of the Assambly of Albania
The dudy of different issues of the conditutiond redm, pend procedure and penitentiary
legidation take up a dgnificant pat of his research activity. For severd years, Mr. Jaho
has given vigble contribution to the improvement of numerous draft laws espeddly in
the fidd of judtice, of the protection of human rights, etc.

Mr. Jaho is the author of numerous aticles, reports and speeches, he is a lawyer
whose presence is noted through his criticadl views and condructive debates in seminars,
conferences, round table discussons of experts as wdl as in the print and eectronic
media The advocecy of conditutiond principles, objectiveness and arguments, respect
for dternaive and even opposng views, dl gand out in Mr. Jaho's writings as an
unbiased specidist free from politicd leanings.

For severd years, Mr. Niazi Jaho has been engaged in issues rdating to dectord
legidation. With regad to the dection Code of 2000, he was the author of two
publications, the fird one on the dection of locd government bodies and the second
publication on the dections for the Assembly of Albania Mr. Jeho addresses important
issues rdevant to the dectord code in these publications as well as renders explanations
on disputeble issuesin thisredm.

This is the third publication in this fidd and it pertains to the new dectord Code
goproved in 2003. The work presented here and the issues addressed in it relies upon the
experience of dections held in Albania as wel as on the practice of the dections for the
locd government bodies of 12 October 2003. In addressng disputeble issues, the author
of this work, on the one hand mantans a criticd Sance, but on the other hand he
expresses his views on the possble ways or dternatives to improve the exiging eectord
Code.

This work nay serve as materid for discussons and debates that may occur in the
future on thistopic.



I ntroduction

The Electord Code was gpproved in 2000, following the approvd of the Conditution of
the Republic of Albania (November 1998). The Code specifies the rules for eections to
the Assambly, for dections of locad government bodies and for referendums. In the spirit
of and in maching with the implementation of the Conditution, Artide 3 of this Code
dipulates generd principles:

a Elections are conducted through free, secret and direct vote;

b- Any Albanian dtizen, without any discrimination based on race, ethnicity, gender,
language, politicd belief, faith or economic daus has the right to dect and be
€lected;

C- Voters fredy exercise the right to vote;

d Voters are equd in exercising the right to eect and to be dected;

e The divison of condituencies (electord zones) is done induding in each of them

an approximately equa number of voters;

f- Any voter has the right to only one vote to dect an eectorad subject or a

referendum dternative;

o Electord subjects are free to wage dectord campaignsin every legd way;

h- Election commissons fulfill ther functions in an unbiased and transparent

fashion.

The aove Code goproved in May 2000, became subject to changes in May 2001,
whereas through law No. 9087, dated 19.06.2003, it was invdidated in its entirety and the
new Electord Code was gpproved. As can be seen, the previous Electord Code was
invaidated within avery short period of time from its goprova (May 2000 — June 2003).

In our view, the main reasons were:

a Elections for the Assambly of the Republic of Albania were hdd on June 24,
2001. Thee dections subgdantidted severd violdions and irregulanities that  were
partialy consdered serious.

b- Immediately after the above dections on 12 October 2001, the press caried the
find OSCE/ODIHR report, which asde from noting achievements dso emphesized
some violaions of the law. The report noted tha the parliamentary eections of 2001
cregted posshilities for a further consolidation of democrdic Sandards, following the
locd government eections that had been hed in October 2000. Neverthdess, the same
report, condgdering the observed violations that came especidly as a result of the lack of
politicad will, made severd recommendations that sought the further improvement of
dectord legidaion. Among others it recommended that a bipatisan paliamentary
commission (government-oppodtion) be established for that purpose.

c- The project of changes that should be made to the Electord Code were rdativey
numerous. For that very reason, it was conddered more gopropricte, dso in tems of a
practicd employment of the law, thet the previous Code be invaidated in its entirety.

L« Albania’ newspaper, 12 October 2001



With a view to implementing the recommendations set forth in the OSCE/ODIHR
report with regard to the edtablishment of the above Commisson, the Assembly took
three decisons decison No. 15, daed 21.01.2002 that was invdidated through decison
No.36, dated 16.05.2003 and findly decison No. 39, dated 23052002, “On an addition
to Asembly deddon No. 36, daed 16052002 “On the edablisment of the
Paliamentary Commisson to review and implement OSCE/ODIHR recommendetions on
the paliamentary dections of 2001”.2 The find decison determined the makeup of the
16-member Commisson (8 from the government and 8 from the opposition).

Although the commisson was set up dnce Jenuary 2002, it was dmost non-
functiond until May 2002. It worked erdicdly even dter May 2002, dthough decison
No.36 mentioned above dipulated that the Commisson should begin work from the day
of the gpprovd of this decison and would complete its work within 2 months from its
establishmernt.

The factors leading to this dday were severd, but it is our view that they were
manly of a politicd naure In fact, the commisson did manage to compile the draft
changes to the Electord Code in May 2003, wheress the gpprova of the Code was done
on 19 June 20033, that is less than four months before October 12 of that year, the date
when the dections for locd government bodies had been scheduled. The fact that the
Electord Code was approved with the consensus of politica parties, epecidly of the two
largest parties of the government and the opposition, has been considered positive,

Before the Code was goproved, severd idess were put forth regarding

conditutiond amendments but they ether did not find the necessry support or ther
review was pogtponed for alater time. Among theseideas, we may mention:
1 The OSCE/ODIHR report, among other things, recommended that eections be
held in one sngle round. Basad on that recommendation, discussons focused on whether
atide 64 of the Conditution should be dtered, with the reasoning that the phrase, “in the
fird round of eections” indicated that there had to be a second round. In fact, this view
did not gather support because aticle 64 of the Conditution (items 2 and 3) does not
meke a second round mandatory. As a result, dections done in one single round were not
agang the above conditutiond provison.

2. Political parties, especidly the two largest paties, raised the issue of increasng
the percentage of votes that a party had to get in order to gain from the name lig. In item
3 of aticle 64 of the Condtitution, it is written: “Parties recaving less than 2.5 percent
and coditions of parties recaiving less than 4 percent of vdid votes on the nationd scae,
do not profit from the rdlevant name ligts.”

However, this idea did not garner any support ether. The following reasons were
presented as arguments.
a Congdering the conditions of the country, and in paticular the levd of
politicd emancipation, leaving some smdler parties out of parliamentary activity through
the above-mentioned percentage would make the two larger parties more predominant.
b- The gmdler paties in Albania would serve dso in the future for the
credion of politicd equilibra and posshbilities for potentid dliances, which would make

2 Officia Newdletter, no. 21, June 2002
3 Electoral Code, special edition, July 2003, declared through decree No. 3868, dated 30.06.2003 by the
President of the Republic of Albania



possble paticularly the approva of laws requiring a qudified vote They would dso
have a pogtive influence on the prevention of crises.

3. The smdler paties st forth the issue of dAtering the dection sysem cdling for a
system leaning toward the proportional one. This proposd would require the amendment
of item 1 of atide 64 of the Conditution, which specifies that: “The Assembly is made
up of 140 deputies 100 deputies are dected directly from one-name congituencies by an
goproximate number of voters 40 deputies are eected from the multi-name lig of the
parties and/or coditions of parties according to their order.”

With regard to this request, no comprehendve and dudied discusson or debate
was held, which would have served to present the advantages and disadvantages of the
proportiond sysem. Besdes in our view, it would not be advisble that such a mgor
issue be resolved just on the eve of the dections of 12 October 2003. Nevertheess, this
remains an issue that may be taken up a an appropriate time presanting convinang
aguments over which dectord sysem would be more suitable for the conditions of our
country.



CHAPTER|

CRITICAL OVERVIEW OF THE NEW ELECTORAL CODE

It would be a migake to ignore the postive novdties contained in the New Electord
Code tha was goproved on 19 June 2003. Such podtive novdties would be the
provisons that ded with the subjects of the principle of the inviolability of dections the
prohibition of the use of resources in support of candidates politicd parties or coditions,
the gopointment and duties of liason deks ec. Of gpecid dgnificance ae the
digpostions taking aout the medings and decison-taking of the Centrd Election
Commisson (CEC), the acts of the CEC and their entry into force, complants through
adminigrative ways over decisons of dectora commissons and especidly the procedure
of their review by the CEC. It should dso be consdered pogtive that for the firg time in
our eectord legidation, the dectord college of the Appeds Court was created through a
procedure specified in this code thus rdieving the Conditutiond Court of addressng
complaints that are irrdlevant to it. The new eectora code foresees in a detailed fashion
dispostions for a legd, baanced and ontrollable dectord campaign. This is to be found
in atide 136 (The EHElectord Campagn in the public radio-tdevison), atide 138
(Schedule of broadcagts), atide 140 (Monitoring of the dectord campagn). In the
framework of changes effected, the CEC should st up, ten days before the beginning of
the dectora period, a board whose duty is to implement the provisons of the Electord
Code on the dectord campaign in the public and privete radio and tdevison.

The new dectord code dso pecifies digpodtions deding with the use of specid
forces and dructures throughout the eectord period. It is known that the oppostion
voiced concans over the implementation of this provison, a the moment when the
Council of Minigers agpproved the normetive act deding with this issue. However,
debates were leveled out later on dso because the stance of public order forces during the
October 12 dections was conddered correct and in matching with legd provisons,
something accepted by dl paliticd forces.

Alo important in the Electord Code is its thirteenth pat (Responshbilities and
sanctions), which deds with the responghility of persons charged with the adminigration
of dections the dandonment of duties by membeas of dectord commissons,
adminigrative sanctions in cases when provisons of this code would be violaed by
members of the dectord commissons or by persons charged with duties according to
this code, sanctions for the violaion of principles defined in atides 3, 4 and 5 of this
code, €ic.

Neverthdess, it is our view that some provisons of the Electord Code run agang
the Conditution and its spirit, while there are other provisons that are undear, inaccurae
or incomplete and that, in practice, may be accompanied by misnterpretations of possble
harmful consequences, something proven in the 12 October 2003 dections. We are going
to pause on those issues that are dgnificant in our view dthough they may be disputable.
Congdering the rdaivdy short time during which we were engaged to address this
problem, we do not pretend to present a thorough and comprehensve sudy. In this work,
we have not induded the provisons of the Hlectord Code deding manly with the
dections for the Assambly of the Republic of Albania and referenda, dthough, as is
known, they are an important pat of the Electord Code. This would naturdly require a



much longer commitment congdering both pogtive and negative experiences. Maybe the
next paliamentary eections would bring forth arguments to reach fairer conclusons over
the other parts of this code.

The dections of October 12, 2003, for locd government bodies dthough they
marked a sep forward in some directions, they dso crested some concerns that, in our
view, have to do not only with the lack of padlitical will, but dso with some defects in the
new code In this regard, among other things, we shdl pause on especidly two issues that
we condder essentidl:

a Satup, role and functioning of dectord commissons
b- Voters ligs

1.1 Electoral Comissions

Adde from the Centrd Election Commisson (CEC) the locd government zond
commissions (LGECs) and voting center commissons (VCCs) were dso st up and
functioned during the October 12, 2003 dections. The Electord Code dso foresees the
establishment of zond dection commissons (ZECs).

The Central Election Commission (CEC)

The CEC is a conditutiond body. According to atide 153 of the Conditution, the CEC
is a pemanent body that prepares, oversees, directs and verifies dl aspects relaed to
dections and referenda and announces ther results Artide 154 of the Conditution
determines the makeup of the CEC. It says that this commisson is made up of 7
members, who are eected for a Zyear mandate. The Assembly eects two members, the
Presdent of the Republic appoints two and the High Council of Judice dects the other 3
membas. Membership in the Commisson is incompaible with any other dae and
political activity. The makeup of the CEC is regenerated every three years according to
procedures defined by law. The above aticle dso specifies that the member of the CEC
enjoys the same immunity of the member of the Congtitutiona Court.

For the implementation of atide 154 of the Conditution, atide 17 of the
invdidaed Electord Code determined the procedure for the eection of CEC members.
Thus, the Assembly would eect 2 members of the CEC based on the proposas by the
Asmbly Bureau, the Presdent would gppoint the 2 members following consultations
with groups representing a broad spectrum of the society, whereas the High Council of
Jugtice (HCJ) would dect the other 3 members through secret vote based on the proposals
of the nationd judicdd oonference and individud candidates All  proposds and
candidates had to be made public.

The three dbove bodies (Assambly, Presdent and the HCJ), in decting the
members of the CEC, had to take into condderdtion the criteria (quaities of members)
defined in article 16 of the invaidated code.

The contents of atides 153 and 154 of the Conditution and for ther
implementation, atides 16 and 17 of the invdidaed Code mentioned above ae
completely sufficent to convince us that the lawvmaker sought to creste a CEC that would
have the capacity of an independent, unbiased and politicaly free conditutiond body.



Should the lavmaker have sought to make the makeup of this body politicaly baanced,
that is to be st up based on the proposas of rdevant politicad parties, he would have
expresad thisin the Conditution (in article 154).
With regard to the organization and functioning of the CEC, as a Conditutiond
body, it is dected by means of a specid law, such as the Electord Code, approved by a
qudified vote of threefifths of dl Assembly members.
Some politicd parties had raised the issue of the politicd bdance of the CEC before the
goproval of the New Code. This issue became the target of discussons and debates
during the drafting process of the new Electord Code and with consensus dl parties
managed to approve aticdle 22 of the Electord Code in favor of the view that both the
Presdent and the HCJ should sdect CEC members based on the proposds of the
respective politicd parties. In fact, severd other issues of this code were resolved through
consensus, dthough representatives of some dammer parties presented their remarks and
observations.
It is our view that the contents of aticle 22 of the Electord Code is not in
metching with the Condtitution and as such it should be invalidated.
Article 22 of the Electord Code says that the “Presdent of the Republic appoints two
members of the CEC, based on the respective proposas of the two largest parties of the
government and the oppostion” and that the “High Coundl of Judice dects three CEC
members according to the following procedure:
a two members of the CEC ae approved between two candidates proposed
repectively by each of the two largest parties.
b- with regard to the third candidate, the High Councl of Justice shdl pursue the
fallowing procedure:
“The two largest paliamentary groups propose four candidates who ae lawyers by
professon. Each of the parliamentary groups sdects two of the four candidates of the
other group. The four sdected candidates are submitted to the High Council of Judtice to
vote on not later than 48 hours after their submisson.” It should be sad that even if it
were not like this, the political balancing that article 22 of the Electord Code seeks, could
not have been achieved for the October 12, 2003 dections as it would require a period of
time relatively longer than could be thought or desired.
The reasons why we say the above are:
- some members of the CEC had been dected according to the invdidated Code (aticle
17); thar mandate is for 7 years and it cannot be interrupted only because, according to
aticle 22 of the new Code, paliticad baance had to be reached;
- paty proposds cannot force the Presdent of the Republic, in appointing the
members of the CEC, to sdlect the person that would achieve the baance;
- the HCJ is a conditutiond body that is independent and that takes decisons
collegidly. 1t may be submitted (according to the law), paty proposds but,
conddering the criteria determined in atide 20 of the Electord Code, (qualities
required and conditions to be met in order to become a CEC member) as well as the
voting procedure set forth in aticle 22 of the Code it dects the persons it deems
auitable, in soite of the fact whether they have been proposed by the government or
the oppostion.
It is exactly this legd stance of the HCJ that spurred reactions and accusations againgt
it, only because it dected a CEC member from among those not proposed by the



oppostion but from among those proposed by the government. Initidly it was sad that
the HCJ acted in contradiction of the party agreement between the DP and the SP, while
it is known that athough consensus-based agreements between politicd parties in a
plurdidic democracy are not only necessty but dso essantid, unless they ae relected
in laws, they cannot be mandatory for State bodies too. A while later, there were
datements saying that the HCJ acted in flagrant contradiction of the law, aticle 22 of the
Electora Code, but nobody undertook any initictive to redress the violated law.

If politicd will, expressed in paliamentary activity, that is the legidative body,
would accept or require the option of a paliticaly badanced CEC, the need would aise to
proceed by dther amending aticde 154 of the Conditution or by invdidaing atices 153
and 154 of the Conditution and leaving the resolution of this issue up to provisons of the
Electord Code, as was done with other Commissons, dthough, in our view (as we shdl
discuss further down), it could dso be discussed to not have these commissions created
on the basis of proposas by politica parties.

After sudying the Electord Code, it is our opinion that some other provisons too
run againg the Condtitution. Concretely:

a The digmissal of the member of the CEC according to atide 24, item 3 of the

Electord Code, is done through two thirds of the votes of dl Assembly members

It is obvious that this qudified vote sought to equate the CEC member to the other

membeas of conditutiond bodies (Conditutiond Court, Supreme Court, €tc.).

However, the Congitution®’ spesks specificaly on the members of these bodies

by saying that ther dismissa is done through two thirds of the Assembly, while it

does not sy anything regarding the CEC member. In such conditions, it is our
opinion tha the rule defined in atide 78 of the Conditution, item 1, should be
goplied, which says “The Assembly decides by mgority of votes, in the presence

of more than hdf of dl of its members except when the Conditution foresees a

qudified mgority”. Therefore, the CEC member may be dismissed by the

mgority of votes in the presence of more than hdf of the deputies of the

Assembly and not by two thirds of its members.

b- The Electord Code dso spesks about the procedure to be pursued in cases when
the CEC member is detained or aresed in the act of wrongdoing (in such cases,
item 2 of aticle 23 of the Electord Code says that, the competent authority shall
immediatdy notify the Conditutiond Court, which may or may not render its
consent).

It is sad in atide 24, item 4 of the Electord Code tha the CEC member may
complain about the dismissal decison to the Conditutiond Court and thet it is the
|atter that takes the decision whether the dismissa was subgtantiated or not.

Seemingy, the above provisons were goproved to equate the CEC
member with the member of the Supreme Court as atide 154 of the Conditution
says that the CEC member enjoys the immunity of the member of the Supreme
Court. However, the Conditutiond Court cannot be added, through an organic
law, competencies that are expressly defined in the Congdtitution. It is a different
case with the members of the Supreme Court. The cases of detainment or arrest in
the act of wrongdoing of a member of the Supreme Court according to atide 137

4 Articles 128 and 140 of the Constitution of the Republic of Albania



of the Conditution should be addressed obligatorily by the Conditutiond Court.
Likewise, the same is done for ther dismissad in cases foreseen in aticle 140 of
the Conditution. The “argument” that the CEC member too ought to have the
protection that the member of the Supreme Court has is in our view, unfounded.
The reason we say this is because immunity is the guarantee of inviolability from
crimind prosecution without the authorization of the rdevat body. This right or
this privilege cannot be extended a priori to other cases mentioned above.

c- The Electord Code spesks not only about the dismissal of the CEC member in

cases foreseen by aticle 24 (leter “&@ up to letter “€’), but adso about the
premature concluson of higher mandate (article 25, item 1, letter “a and “b”). At
firgd dght, these provisons gppear normd and indigoutable. However, we deem it
necessty to address this issue not because the above provisons ae in
contrediction of the Conditution, but because the Conditutiond Court hdd the
fallowing ancein one of itsdecisons:
The Prime Miniger of the Republic of Albania addressed the Conditutiond Court
with the request to invaidate, as incompaible with the Conditution, atide 14 of
the lav No. 8270, dated 23.12.1997, “On the High Stae Audit” among others,
because the law adso spoke about the cases of the dismissd and premature ending
of the mandate of the Head of the High State Audit. The Conditutiona Court
accepted this request on the grounds that: “The non-definition in the Congitution
of cases of dismissal or premaure ending of the mandate, does not meen that
those can be resolved through organic laws” and further down: “... the law on the
High State Audit, by limiting the cases of the dismissal of the head of the High
State Audit or the premaure ending of the mandaie, which have not been
expressed in the Constitution, has gone beyond the limits of the latter” >

In the same decison, the Congtitutiond Court addresses the issue of the
immunity of the head of the High State Audit, which according to item 2 of aticle
165 of the Conditution has the immunity of the Supreme Court judice (as does
the CEC member that we mentioned above). With regard to this issue, the above
decidon of the Constitutiond Court holds that: “Immunity has to do with the
protection of a cetan category of officds...and has as its dement the
irepongbility for  coimind  offences and  invidability from  crimind
prosecution...”, whereas “Immovability in the conditutiond sense is an dement
of guaranteeing the independence of the body and not of the immunity. It has to
do with the protection againg dismissa from duty of senior officids”

The reasoning given in the deddon of the Conditutiond Court tha
because the Conditution does not say anything about the dismissal of the head of
the High State Audit or about the premature ending of his mandate, these cannot
be defined in an organic law, does not seem just because through laws for the
implementation of the Conditution, thee may be a bresking down and
concretizetion of issues that are not expresdy foreseen in the Conditution (as is
the case of the CEC member), as long as those issues are not in contradiction of
any Conditutiona provison or its spirit. Howvever, individud views or individud

5 Decision No0.212, dated 29.10.2002, of the Constitutional Court, Collection of Decisions 2001 — 2002,
publication of 2003, page 206.



criticiam of this or tha judicdad dedson may only save for discussons of and
debates over this problem in the doctrinarian aspect. The important thing is that in
this concrete case, in which there are anadogies with the case of the CEC member,
the decison of the Conditutiond Court is find and mandatory for enforcement by
dl bodies induding the legiddive Theefore, before gpproving aticdes 24 and
25 of the Electord Code, the Assambly of Albania should have consdered the
above decison of the Conditutiond Court. We would suggest that what was not
done at tha time be done in the framework of changes that may be effected in the
exising Electora Code.

d- Artide 154 (item 2) says that the makeup of the Centrd Election Commisson is
to be renewed every three years according to procedures specified in the law. This
procedure was defined in detail in the invaidated Code®.

The new Elettord Code, for the implementaion of atide 154 of the
Conditution, should have defined the procedures for the renewd of this
Commission. In fact, atide 26 of the Electord Code only mentions the word
“Renewd” in its heading, while in fact this is not about the renewd cdled for by
the Conditution, whose procedure, as mentioned above, had been cdealy defined
in aticle 25 of the previous code. What does aticle 26 of the new Code say? It
says concretely:

1 The mandate of the CEC member ends on the same date of the same month of
the seventh year after his dection.

2 The new members who replace members whose mandate expires, according to
item 1 of this atide and atide 25 of this code (this is in reference to the
premaure ending of the mandate of the CEC member), are dected not later
than 30 days from the date of the ending of the mandate. In an dection period,
the replacement is done not later than 5 days from the date of the expiry of the
mandate.

As may be seen, atide 26 of the new code only taks about the mandate of the CEC
member and not about the renewa of the CEC makeup every three years. These are the
reesons why we think that this provison needs to be addressed, aso because the title
partialy does not match with the contents of the above article.

Zonal Election Commissons (ZECs), Local Government Electoral Commissions
(LGECs) and Voting Center Commissions (VCCs)

According to the Electord Code, dl these three commissons are s&t up based on the
proposas by the relevant political parties. This fact was used as one of the arguments to
request or judify the creation of the CEC on the bass of proposds submitted by the
politicd paties. The Conditution does not say anything about these commissons
dthough atide 3, item 8 of the Electord Code “Gengd Principles” it is emphaszed
tha “Electord Commissons foreseen in this code fulfill their duties in a far and
trangparent fashion.” In reading the contents of the provison, it is dear tha the law
requiresimpartidity from adl commissions, and not only from the CEC.

8 Article 25 of the invalidated Code
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The practice of previous dections incuding the 12 October 2003 dections has
shown convincingly that in many cases commisson members have defended the narrow
interests of the parties tha proposed them. For the members of these Commissons, the
highest authority has not been the law, but the party erands and dictate. This is a finding
that was highlighted in the four interim reports of the Foregn Obsarvers Misson (FOM)
in the locd govenment dections of 12 October 2003, as wel as in the prdiminary
monitoring report drafted by the Albanian Hlsinki Committee.

For ingance, the interim report 4, on the period 14-21 October 2003, by the FOM,
says among other things “The involvement of politicad paties in the counting process
and tabulation of results was much grester than foreseen by the Electord Code. The
paties indruct ther representetives in the dectord commissons a dl levels to delay or
chdlenge reaults’ and further down: “The tabulation of results was interrupted and
ddayed in nine of the 11 mini-munidpdities of Tirana The Foreign Observers Misson
observed intentional delays or obdruction of procedures by LGEC membes such as
blocking the approvd of the process verbd of results which requires a qudified mgority
vote. In many cases commisson members resgned or did not paticipae in commission
meetings. Furthermore, the Foreign Obsarvers Misson confirmed that the ddays came
manly as a result of actions undertaken by LGEC members representing the oppodtion
Democrétic Party (PD)”.

Apat from the above it was driking to waich in the teevised meetings of
Commissons the politicad debates indde the LGECs the party-oriented-disagreements
among members epecidly in Tirang, the interviews of charmen, deputy charmen or
membas of commissons, before the dectord process was through, etc. Typica, but
showing is the case when in the public meding of the CEC, the candidate for Mayor of
Tirana who did not agree with the procedure pursued by the CEC regarding the complaint
presented by him, turned to two members of the CEC with the words “On behdf of the
party, | cal upon you to leave the Commisson!”

Thee and numerous other facts which are difficult to incdlude in the framework of
this rdaivdy summarized work, meke us rase a leest for discussion, the issue of
whether the need is rigng for these commissons to be st up not based on paty
proposals?

We redize the importance of political will. We are conscious thet in the conditions of
a higher degree of emandpation, of an dleviation of the paliticdl atmaosphere between the
politica parties, paty influence on these commissons would probably be minor or better
sy less sengtive, but the redlity ought to be assessed as it in fact is, not as we wigh it to
be.

On December 2, 2003, the Electord College of the Tirana Appeds Court decided to
declare invdid the result garnered from 130 voting centers of the city of Tirana This
decison is find and mandatory for enforcement. We do not know the concrete reasons
why the dections in these voting centers were declared invalid because we are not
familiar with the reasoning behind this decison. But, of course, the Electord College
reeched the concluson that there were legd violations in these polling dations, which
may have affected the result announced through a decison of the CEC.

Violaions of the lav may have been committed by both VCCs and LGECs, but
conddering such a reaively broad areq, it is our view tha this is another indicator thet
the source of problems lies with the pditiczation of dectord commissons and party



interventions. Exactly the same thing could occur during the repetition of dections. In
order to prevent that, we would suggest:

a The CEC, in carying out its legd duties, through its dructures, should follow
cosdy and control the activity of Electord Commissons in order for them to
rigoroudy enforce only the law;

b- Interventions of politicd paties in the adivity of commissons <should be
prohibited;

c- Vacandesin these commissons should befilled;

d- Commisson members should be retraned focusng atention especidly on the
provisons whereby violaions of the law have been noted,

e- Elections should be monitored by foreign and domestic observers.

We would like to bring to the atention of readers that with regard to the proposd that the
other commisson not be crested on the bass of paty proposas, they could refer to the
code of good practice in dectord isues, goproved by the Venice Commisson, on 56
Jly and 1819 October 2002’. We emphasize from te very start that this is an opinion
based on the basc principles for a democraic and trangparent eectord process. This
code and its explanatory indructions present the podtive and negative experiences as
well as the rdevant recommendations. This code is nether the result of the sudy of our
country's eection legidation, nor a generdizaion of the practice of dections that have
been held in the country.

The reason we emphasize this is to highlight the important fact that what is
mandatory is the enforcement of the badc principles of the eectord process, whereas
technicakorganizationd  issues and even those regading the setup of Electord
Commissons, consdering the concrete conditions of every country, may vary.

It is true that the Code approved by the Venice Commisson sys "Politicd
paties should be equdly represented in the dectord commissons...”, but the same
paragraph dso says further down that: “or should have the possbility to observe the work
of theimpartia body” &.

The code goproved by the Venice Commisson leaves room to dso judge the
other vaiants dating from the Centrd Election Commisson. Thus, it reeds “In the
countries where there is not a long tradition of the independence of adminidrative
authorities from political power, independent and impartid dectord  commissons need to
be st up for dl levds from the naiond levd to the voting center leve”®, wheress
further down (regarding the CEC) it says "It should indude a leest one member of the
judicdd system, one representetive of the parties that are in parliament, one representetive
of the Interior Ministry, one representative of the nationd minorities'®. Thus, this code
aso provides another variant for the makeup of the CEC.

The code gpproved by the Venice Commisson, with regard to the crestion of
dectord commissons, places an emphads on the redization of the objective that they
should be independent and impartid a dl leveds. Conddering the practice of dections in

" The Code has al'so been translated into the Albanian language (34 pages)
8 Ibid., item 3.1, letter "e", page 11

% tem 3.1, letter "b", page 10

10 Ibid., item 3.1, letter "€" and "d", pages 10-11



our country, can it be sad that this objective can be achieved through the cregtion of
commissons on the bads of palitical parties proposas?

| do not think so. Some of the arguments were presented above and it is therefore
unnecessary to repeat them. In fact, it is worth-empheszing that a more thorough Sudy
would bring about other facts in favor of the view tha the Electord Code, dso in this
direction, needs to be changed. Thus from this standpoint, | would suggest thet the ZECs
and LGECs not be st up basad on the proposals of the respective paliticd parties.

Wha criteria should be followed? Naturdly, this problem is not an easy one. For
indance, the teding variant applied for cvil service employees could be practiced, but of
course not identicaly. We are somewhat resarved to maintan the same view regarding
the LGCs, not because they may be politicized, but because the number of members of
these commissons naionwide is large (32 — 33 thousand). As a result, even the codts for
ther cregion would be subgantid. However, regarding the cregtion of LGCs as wadl,
variants could be discussed to minimize the influence of palitics on them.

Endorsng the variatt of the cregtion of Commissons not on the basis of paty
proposds or of pdliticdly bdanced Commissons, we support the requirements of the
Electord Code that representatives of politicd parties be incduded in these commissons.
In this regard, we ds0 teke into condderation what the Code gpproved by the Venice
Commisson says in that these representatives "should have the posshility to observe the
job of theimpartid body".

Nevertheless, we do not agree with items 3 and 4 of aticle 33 of the Electord
Code that taks about the representatives of the political parties in the CEC. It says
“representatives of saven politicd parties, which have the mos number of sedas in the
assembly, have a permanent daus in the CEC. They have the right to teke pat in dl
meetings hed by the CEC dso out of an dectord period’ that "other politicd parties
have the right to gppoint not earlier than 150 days and not later than 40 days before the
day of the dections and until the announcement of the find result, their temporary
representative to the CEC."

Following you will find the ressons why we do not agree with the above wording of
aticle 33 of the Electord Code.
As such, we could mention:

a lItem 4 of atide 154 of the Conditution says "Electord subjects gppoint ther
representatives to the commissons. They do not have the right to vote" It gems
from this that in this case the Conditution uses the phrase "dectora subject” and
not palitica perty.

b- Artide 2 of the Electord Code titled "Definitions' darifies wha "dectord
subjects’ mean. Item 25 of the above atide holds "Electora subjects are paliticd
paties, coditions regisered with the CEC, ther candidaes as wdl as
independent candidatesin the ZECs or LGECS'.

c- Artide 33 of the Electord Code does not mention the phrase dectora subject, but
"the seven politicd paties’ or "the other politicd parties” which, as is known,
totd 60 in Albania

d- Artide 33 does not condition the participation of political party representatives by
a pemanent or temporary daus but rather by the obligation of ther regidration
with the CEC, which isreferred to in article 154 of the Conditution.
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e Given tha atide 154 of the Conditution of the Republic of Albania conditions
the right of the politica party to send its representaive, when he is an electoral
subject by provisons of the Electord Code, they cannot be recognized ether the
permanent dtatus or the temporary datus a a time when the party that delegates
him/her does not have or no longer has the status of the eectord subject.

1.2 Voters lists

Another concern that was observed in the dections for the locd government bodies of 12
October 2003 was that of the voters ligs. It has been cdamed that there have been
manipulations in this direction, that thousands of voters were purposefully left out of the
voters ligs. That there have been serious irregularities in the voters ligs is a fact. That
the names of many voters did not gopear in the find voters lids is ds0 a fact. However,
to date, competent authorities have not verified that this was the consequence of some
crimind offence.

Conddering the experience of previous dections as wel, one may reech the

condugon that this problem ought to be looked a more thoroughly, objectivdy and far
from politicization.
Concretely speeking, it is essentid to discuss the issue of wha the population regigration
infragtructure in genera and that of dtizens who have the right to dect in paticular; in
other words, to discuss what the cvil regidry records and the fundamenta regisry look
like, what do the shortcomings condst of, whether the exiding legidation is complete or
not. Besdes, whether there are sufficient computerizing mechaniams that meke possble
periodical verifications and controls, what the role and duties of the respective date
bodies rdated to this issue should be, what the rapport between these bodies and dectord
COMMISIONS, €tC.

The prdiminary interim report 4 on the period 14 — 21 October 2003 of the FOM
of OSCE/ODIHR, among other things, says “Inaccuracies in the voters lists were mainly
caused by problems coming as a result of the cvil regisry records sysem, especidly of
the lack of a centrdized sysem. Adding to this is dso the hedtation of many ditizens to
notify the authorities regarding the changes of therr living quaters. The Foreign
Obsarvers Misson dso notes that the changes made to the voters ligt after it had been
officdly findized, were done upon request of the DP, while further confuson was
crested a the last minute of defining the location of voting centers’**,

Specid ggnificance is dtached to the compilaion of the voters ligs in the code
agoproved by the Venice Commisson. “It — this Code says — is of vitd importance to
guarantesing universd suffrage’*. But the very same code dso gives specid importance
to the interest of voters. In that regard, the code says.

“... it is acceptable that voters not be automatically included in these ligts, but only
upon their request.” 3. The VVenice Commission recommends:

a Voters ligs should be permanent;

b- They should be updated & least one time per yesr;

c- Thevoters ligsshould be published;

" Thisisthefinal preliminary report of the Foreign Observers' Mission (FOM) of OSCE/ODIHR.
12 Code approved by the Venice Commission, item 7, page 16
13 | e
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d Voters should have the possibility to seek their correction, etc'.

As may be redized, the voters ligds ae offica documents of voters regidration for
every area of the voting center. A specid chapter of the Electord Code (chapter 2) spesks
about the ligs compilation and review process Artide 55 says tha “Civil regidry
offices compile the voters lids based on the documentation they possess in the
fundamenta civil regidry records as wedl as in the ctizens regiger with the living
address in the respective voting area, evidenced as such until five months before the
mandate expires,” whereas item 3 of the above article says “The mayor or secretary of
the Municipdity or Commune gpprove and sign off on the prliminary voters' ligs”

It is this very lig that according to item 3 of atide 55 of the Code is adminigtered
by the respective VCC and is pogted in every voting center.

Based on what was sad above, it results that the LGEC comes into the game (or
darts to act), immediately after the voters lig gpproved by the mayor and secretary of
the municipdity or commune is made avalade to it. Following the announcement of the
prliminary ligs the LGEC collaborates with the municipdity and commune to organize
notification of every voter, thus creding the posshility for them to become familiar with
these lists and to request, as necessary, their correction.

The reasons for corrections are defined in aticle 58 of the Electord Code,
wheress regarding the right of voters to turn to the LGEC for the purpose of correcting
the lig, reference is found in item 2 of atide 57 of the Electord Code. The voter has the
right to complan agang the CEC decison, according to item 6 of atide 57 of the Code,
at the digtrict Court where the LGEC islocated.

It is a matter of fact whether the rdevant bodies have respected or not the above
lega procedure. It may be necessary for the problem to be addressed and the persons who
have not abided by them to be held accountable in kegping with the law.

Wha dtracts atention and what we think is very disputable is the content of item
3 of atide 58 of the Electord Code, which says “The request for changes in the
priminary ligs mey be dso submitted by politicd parties, eectord subjects and other
interested indtitutions’ that “In any case, requests should be accompanied by the reevant
documentation.” That in the cases of the change of the place of resdence or the place of
stay, when the persond data is not accurate and when the voter is regisered in the wrong
voting center “requests by the above subjects should be accompanied by the persond
request of voters.”

It is underdandable that politica parties, eectord subjects as wdl as the other
interested inditutions should present ther requests for the correction of ligs to the
LGECs, dthough nothing is expredy mentioned about this in the lav. However, the
important thing and what in our view represents the essence of the discussons about this
provison is who do the above subjects complan to aout a decison of the LGEC?
Artice 146 of the Electord Code does not permit complaints to the CEC or the court of
the judicd didrict in which the LGEC is located as they could not present themselves as
representatives of a voter without this voter's officid authorization, i.e. they would not be
legitimized. However, this is one dde of the problem. The issue ought to be presented
and re0lved in principle It is our view that only voters themsdves ought to have the
right to request the correction of prediminary ligs. Besdes, even if we were to accept for

14 |bid, page 6



a moment that somebody dse might have this right too, it would not meke any sense if dl
political parties (i.e. even those paties that were not regigered with the CEC as dectord
ubjects), or other indtitutions, that nobody knows which they are, were to exercise it. It is
worth mentioning that no line or sentence talks about such rights in the Code gpproved by
the Venice Commisson mentioned above, dthough specid atention is devoted to voters
ligs. On the contrary, only the voter is conddered a centrd figure both for showing
interest in or regigtration, and even for the right to correct the announced ligt.

Wha ham would that cause, somebody might ask. Why shouldn't dl politica
parties and interested indtitutions have this right?

Such quedions are not accompanied by legd aguments. Individud wishes or
narow paty inteess, dthough they may be underdandeble should not give them
atributions they have no reason to have, on the contrary, there may be cases tha the
rights currently given to them by the code in force may be accompanied by harmful
consequences for the voters themsdves, not to exclude the potentid party frudrations or
paty-dectord commisson conflicts No legd aguments accompany these questions.
Phenomena such as these manifesed themsdves in the dections of 12 October 2003,
Wha was the procedure in fact? Until September 15 2003, according to some
incomplete data of the CEC, 4 dectord subjects mainly the two largest paties, SP and
DP, had presented requests for voters ligs corrections to the LGECs for 37,000 persons,
while there were 2,160 such requests by voters to LGECs countrywide. Why was there
such a big difference? Maybe the opposte should have hgppened. This cannot be
explaned only with the reativly scarce interest of voters (which cannot be denied), but
aso with the great zed of the above subjects. But why?

That no voter would be ungble to vaote? | wish | am wrong, but we dont beieve
that it is like that. The palitical parties, in such a manner, have sought to guarantee more
voters who would vote in their favor. We adso do not beieve that these requests included
voters suspected of vaoting not in ther favor and, furthermore, if they were convinced thet
the voter who was not on the lig was a member or supporter of the opposng party in the
eectord race. Isnt it a telling dement when we hear that the persons who were |eft out of
this lig, or the persons who were included in the requests submitted to the LGECs for
ligts correction would vote in favor of this or that party?

Ancther problem rdated to this issue is the fact that the LGEC is not obliged to
approve every request by politicd paties for the correction of the voters preiminary
ligs. What is to be done? What actions are taken when there are refusds, even partid
ones?

The palitical paty, for the reesons we mentioned above did not complan to the
court. What about the voters, were they notified one by one about the refusd decison? If
not, ae the paties (even mordly) responsble of depriving the voters of the right to
complan in court?

The posshility is not to be excluded that the voters convinced tha this issue
would be pursued by the podliticad patiess made up ther minds and thought that ther
names would festure in the find voters lis.

There you have another harmful consequence tha may have deprived the voter of
the right to vote In dodng, it is our view tha this is a serious problem tha is worth
discussing objectively and by referring to the facts What dl need to do in the future, that
is political forces as well, is to intengfy concrete work to sendtize voters to show greater



interes in becoming acquainted with the voters ligs, and in complaining in court if the
circumstances require thet.

With regard to the voters ligs following the decison of the Electord College of
the Appedls Court on the repetition of dections in 130 voting centers in Tirana, an issue
aoxe tha in our opinion requires darification and legd responses Conddering the fact
that, as is being damed, a rdaivey condderable number of voters were left out of the
voters ligs for the dections of 12 January 2003, who, as a result, were not able to vote on
October 12, it is beng requested that the CEC, through a sub-legd act, should order the
regpective Tirana LGECs to add to the ligds based on the requests by dectord subjects,
those voters who were not gble to vote on 12 October 2003, so that they will have the
posshility to exercise their right to vote on 28 December 2003, the day scheduled for the
patia rerun of the dection.

In our view, this request is not legd, as the previous lists cannot be changed, in
pite of defects that they may have had. (It may dso be possble that there may have been
inaccuracies in the ligs for some voting centers where the dections were repeated, but
dso in the voting centers where vote results have been conddered legd). Therefore,
corrections to the ligs would impar the integrity of dections thus having hamful
consequences and serious contentions.

The CEC and the Electord College, as is well known, have the right to declare
invdid dections in voting centers, eectora units or the entire country. The man cause
leading to taking such a decison could be a violaion of the law that may have affected
the announcement of the winning candidate (articdle 117, item 1 of the Electorad Code). In
taking such decisons, the CEC and the Electord College rdy upon atides 109, 110 and
117 of the Electord Code and not on whether the voters ligs for different reasons, did
not include these or those voters, or this or that clamed number of voters.

Reasons for changes to the voters preiminary lists have been defined in aticle 58
of the Code, regarding the phase of voters lig compilation and review and not the review
of complants regarding the invdidity of éections The Electord Code does not foresee a
correction of ligs after a decison for the repetition of dections but only their repetition
not later than 4 weeks. It is not an omisson of the lavmaker that the Electord Code does
not foresee a correction (addition or removd) in the lids even &fter the decison on the
invadidity of dections. From this sandpoint, the CEC does not have the right to order the
addition of voters who did not vote to the exiding ligs. Issuance of such an indruction
would establish anew legd norm, which is not a competence of the CEC.

We mentioned the figure of 130 voting centers regarding the repetition of
eections. In fact, according to the CEC spokesperson, the eections are to be repeated in
118 voting centers, (this was a materid eror dlowed by the Electord College of the
Appeds Court). The CEC spokesperson, in response to the request for the correction of
ligs on which the vote of 12 October 2003 was based, emphasized, "lrregulaities in the
ligswill be addressed in kegping with the Electord Code and other sub-legd acts”



CHAPTER 11

REMARKSAND SUGGESTIONS FOR SPECIFIC PROVISIONS OF

THE ELECTORAL CODE

1. Article | of the Electoral Code taks about the gppointment and duties of the

liason cderks. This article says that the Apparatus of the Councl of Minigers and
the Prime Minigers Office, dl minidries, prefectures and municipdities are
obliged to gopoint a liason employee and that: "In cae any of these inditutions
does not gopoint its liason person, in kesping with the requirements and within
the deedline defined in this atide, then the head of the rdevant inditutions shdl
be consdered to have taken over the functioning of the civil servant.”

In our opinion, this is solution is nather right nor effective, as it is hard to redize.
Ancther procedure could be pursued to meke possble the appointment of the
liaison employee.

. Article 20 of the Electord Code defines the criteria for the dection of the CEC

members. Item 2, letter “¢” of this aticdle says “the person should not have been
an employee of the nationd intelligence sarvice or of the date police during the
past 5 years’. We congder tha explanations should have been given for the
goprovd of this provison. Which ae the resarvaions or doubts? Why is it
conditioned by ther beng employed in these bodies while it is known that they
ae depdliticdzed? The same dtitude, for indance, should be maintaned even in
the cases when this or that employee has worked for 23 years in these bodies and
has been gppointed later to other offices, let's say in the bodies of the prosecutor’s
office, the court, public adminidration, etc.?

We condder it necessry to mention that such an exduding provison did not exist
in theinvaidated Code.

In our view, this problem should be seen in the agpect of citizens rights in a
democratic society.

Besdes with regard to item 3 of aticle 20 that was mentioned above, after “The
CEC member should have not less than 5 years of work experience” the text, in
our opinion, it should be added: “in one of the following arees’ (the wording of
item 1 of atice 16 of the invdidated Code was more complete with regard to the
sameissue).

The reason we say this is because looking a the way in which atice 20 of the
Electord Code is written, it is underdood as if the person should have experience
in dl the areas mentioned in item 3 of atide 20 of the Electord Code. This is
mentioned only for purposes of accuracy asit isin fact inferred.

For the firgd time, the new Electord Code defines the procedure that in taking
decisons (most of the decisons), a podtive vote of 5 members is required. This
procedure is to be enforced in dl commissions, beginning from the VCC to the
CEC. The practice of the October 12, 2003 dections proved in @ obvious manner



that this legd reguirement was a blocking one and patidly maybe even
intentiond. Therefore, we would suggest that these provisions be revisted.

. Article 27 of the Electoral Code. This atide taks about the dection of the CEC

charperson and deputy charperson. Item 2 says tha the CEC chair is dected for
a period of 3.5 years and has the right to be redected. The same holds true for the
deputy charperson. We think that these provisons need to be revigted. The
reason we say that is because the CEC is a conditutiond body and the lawmaker
does not mention a dl the dection of the charperson or deputy charperson in
atide 154 of the Conditution. Should we refer to atide 125 of the Conditution,
which deds with the mekeup of the Conditutiond Court (the conditutiona court
is ds0 a conditutiond body), it says that the Conditutiond Court is renewed
every three years and its chairperson is gppointed for aperiod of 3 years.

With regard to the deputy chairperson of the CEC, dthough the issue of hisher
election was raised a few days before the October 12 vote, it was postponed for an
indefinite period. Seemingly, the reasons were of a politicd nature and the
ressoning was that the CEC is not baanced politicaly. It is our view that the
deputy charperson should have been dected refaring to atide 29 of the
invaidated Electord Code (dthough a trangtory provison should have been
anticipated for this). What is to be done if no “palitical baance’ is achieved in the
other dections ather? The CEC will remain without a deputy charperson, while
it is known, among other things that according to item 5 of atide 30 of the Code,
“decisgons are necessarily signed by the chairperson and the deputy chairperson.”

It is our opinion that the above issues may be resolved with consensus, but
in keeping with the conditution and its spirit (if deemed necessary, agppropriate
changes may be made to the legd provisons). However, seemingly, in the
wording of the above provisons, the god of having politicd baance extended to
the interna organization of the CEC must have been taken into congderetion.

. Article 34, item 10 and article 40, item 10 of the Code.

In the fird one it is sad that “the ZEC is reestablished in conformity with the
results of the latest dections for the assembly not later than one month after the
announcement of the find results of these dections by the CEC,” wheress in the
second casg, it is sad tha “the LGEC shdl be reestablished in confamity with
the results of the latest municipal council éections, not later than one month after
the announcement of find results of the locd dections by the CEC.”

We think that these two articles need to be revisted so that they will not
reman formal. Such deadlines have not been fulfilled even before. In establishing
such provisons, maybe our concrete posshilities and concrete conditions need to
be taken into condderation. We are witnesses of the ddayed conditution of the
LGECs and VECs on the eve of the dections, dso due to the fact that politicd
parties did not repect deadlines for the submisson of proposds

. Article 80 and 81 of the Electoral Code.

These acts ded with the obligation of the candidate to present the voters lig with
the sgnature of 300 voters (candidates for deputies), wheress for candidetes for



locd dections, the number on the lig varies between 50 voters and 300 voters
Obsarvers of the Albanian Helsnki Committee (AHC), both in the dections of
October 12, 2003 and in previous dections have found that no verificaions are
made with regard to the sgnatures of voters on these lists. This is the reason that
mekes us suggest tha the provison should dso edablish the duty to venify this
lig, othewise this legd provison would remain something formd. It is of interest
to mention here that pat of the Code gpproved by the Venice Commisson
deding with the submisson of candidacies. It reads “The submisson of
individua candidates or ligs of candidates may be conditioned by the collection
of a large number of sgnatures’ and further down: “The veification of sgnatures
shdl be subject to dear rules, especidly in relaion to deedlines’ that “the process
of verification should, in principle, be conducted on &l Signatures’ >,

7. Article 103 of the Code (Voter swho are unable to vote themselves).

It is our opinion that items 6, 8 and 9 of the above provison have remained and
will reman formd, deding with the right of voters who ae undble to vote
themsdves and who may request their regidration from the LGEC, presenting for
this officda documentation tedtifying to the kind and category of incapacity. With
regard to blind voters, it is sad tha voting centers may be equipped with specid
voting tools, which would dlow voters to read or underdand the bdlot and then
vote in an independent manner.

The redization in practice of these provisons would maich dandards that
we wish to achieve but in the conditions of our country, this right or this
posshility would hardly become a redity due to different reasons, as it is not essy
for the voter to obtain the necessary documentation and then turn to the LGEC.
Besdes, he/she knows that he/she will be able to vote in the voting center, with
the hdp of anaher voter, even without having these documents. Are we currently
cgpable of enauring the spedd equipment and tools that would hdp the blind
voter to read or understand the balot?

8. Article 104 (protection of order in the voting center)
It is written that when order and the orderly conduct of voting are endangered in
the vating center, the VCC decides to suspend voting and seeks the help of police
The request in this case is submitted in writing and contains a brief description of
the causes and circumstances, and that this request is sgned by the VCC char and
deputy chair. We deem that in practice, there may be cases when a request by the
VCC chairperson done might suffice. Thiswould refer to emergency cases.

In this regard, we think tha wha the Code gpproved by the Venice
Commisson says should be teken into congderation, “every dectord law should
foresee the intervention of security forces'®, in the case of incidents. In such a
cax, the competence to cdl on the police should lie with the voting center
Commission char only. It is important to not dlow every member of the voting
center commisson have this right, because what is cdled for in such

15 Code approved by the Venice Commission , item 1.3, “ Submission of Candidates,” page 6
'8 Thisisin reference to forces guaranteeing order, that is security
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cdrcumdances is the immediae taking of decisons which should not be
disputedt”.

9. Article 140 of the Electoral Code, deding with the dectord campaign with
regad to privae radio and tdevison daions, says “The CEC orders the NCRT
to block the broadcagts of the radio-tdevison operator...” and agan further
down: “In cases of violations, the CEC orderstheNCRT...".

We think that such an order should not be directed to a body eected by the
Assmbly. Beddes the NCRT itsdf is not an executive body. It is worth
mentioning that the NCRT, when it takes decigons as a function of carying out
its duties, refers them for execution to the relevant body.

Therefore, this part of this atide leaves room for revison and the CEC decison
should be obligatory for enforcement by the reevant body for the execution of
such decisons.

10. With regard to funds available to political parties (article 145)
Consdering concarns and ddays observed in the dections of October 12, 2003, in
our opinion this provison should be dearer as pertains to not only the digribution
of funds in a timdy fashion, before the dat of the dectord campagn, but
percentages should probably be dso conddered, egpecidly in favor of the smdler
paties This would in tun creste greater posshilies for a more baanced
campaign vis-a-vis the grester parties.

11. With regard to complaints considered by the CEC

It is our view that in order to fadlitate and not dday this procedure, the CEC
ought to have a dealy defined procedure (without hampering the right of
paticpatiing paties to submit proof and dams), but prolonged discussons and
frustrated debates do not serve the issue. Besides, we canot make sense of the
prectice followed by the CEC, which without withdrawing to teke a decison, its
members take a pogtion publidy even with regard to the vaidity or invaidity of
this or that evidence, and vote, publidy again, on the find resolution of issues that
are the target of discusson. This practice, in our view, has nothing to do with
trangparency. On the contrary, conddering that the CEC too is some sort of
independert court that acts callegidly, it should not meke public the vote of each
member before taking a decison. If we were in a courtroom, parties in the process
would have the right to cdl for the digmissd of the judge Therefore, we think
that in order to prevent the harmful consequences of this practice, the Electord
Code should mention that, following a thorough examination of the case, the CEC
should withdraw to take a decison. Supporting this decison is dso wha is
mentioned in item 1 of atide 160 of the Electord Code, which reads “The CEC
decison is dways in a written form”. Could this decison be written in the
presence of subjects that bring forth a complain, of the representatives of politica
parties and others present in the CEC meetings? Of course not.

We dso deem tha the Electord Code ought to expresdy mention the right of the
CEC to, depending on the case, announce patia results. This is in reference to

7 ltem 3.6, “ Security,” 112, page 34



12.

13.

those cases when evidence is conddered complete and incontesteble. Naturdly,
this does not kegp the rdevant subject from complaining to the Electord College
of the Appeds Court.

With regard to the makeup of the Electoral College of the Appeals Court,
Tirana (article 163)

It is our opinion tha wha this provison says is not just: “eech of the
representetives of the two mgority paliamentary paties and of two oppostion
parliamentary parties that have respectively the largest number of mandates in the
Asembly, has the right to dismiss one of the eight names brought forth when the
lots are drawn,” that “none of the other parties has the right to oppose this’, that
“The procedure for the excluson of names is secret”, that the request, without any
exception, only incdludes the name of the judge without mentioning the causes for
the exdluson.”

It is a pogtive thing that the dection by lots is public and conducted in the
presence of representatives of political paties and the media but we cannot
underdand the politicd parties intervening and excluding one of the eight names
brought out of the box. We ae not awvare of Imilar experiences in other
democratic countries. Ultimatdy, even this court is independent, it is pat of the
judicd system, dthough it has been established to examine dectord complaints

We dso think that even the swearing in, foreseen in item 46 of the above
provison, is redundant. It is not necessary that a judge who has dreedy taken the
oah of office to swear in agan. The second swearing in does not boost the
judge's responghility. The contents of this provison cannot be judified with the
fact thet, in such a way, the trust of political parties is built in the judges who will
be examining complaints by eectord subjects.

Nor does it seem gppropricte thet, as item 5 of atide 163 of the Electord
Code says, “The mandate of the dectora college resulting from these lots lasts
until the decreeing of the date of the next dection for the assembly, for which new
lots are drawn”.

Firg because the frequent replacement of eectora college members in
our view, would not save the improvement of professond experience in this
redlm and secondly because based on the wording of the above provison it
derives that the other lots may be drawn even after the decreeing of the next
dection for locad government bodies. Therefore, it would be ussful that this
provison become the target of discussons aswell.

Article 161 of the Electoral Code says “The Electord College judge may not
be subject to disciplinary procedures during the period covered by the college’.
We condder that such legd protection is not just as it places these judges in a
privileged podtion in comparison with other judges It would meke no sense or it
would not be judifisble to avoid discplinay procedures on this judge only
because he/she has been charged with the duty of handling complaints aganst
CEC decisons. After dl, thee judges too ae like dl the res. The Stuation is
different with what is sad in the other part of this provison on not removing the
judge from higher duties for reasons related to item 5 of article 57 of the lav No.



14.

15.

16.

17.

8436, daed 28121998, “On the organizaion of the judidary in the Republic of
Albanid’, as replacements of judges of this court may be accompanied by harmful
CONSEQUENCES.

With regard to the form and content of the complaint (article 169). Our view
is thet there is room for discussons on wha is mentioned in this provison in thet
if the complainer does naot object to the dismissd of the judge & the moment of
submisson of the camplaint, then he has no more a right to object to this judge
Practice has proven that evidence that could represent a foundation for regquesting
the dismissa of the judge could dso be encountered later, that is dfter the
submisson of the complant. The same could be mentioned regarding aticdle 170
of the Electoral Code, which reads

“If he interested party does not present its objection within two days from recept
of the natification of the complant, it has no longer a right to object to any
judog’.

Item 1 of article 173 of the Electoral Code says “The Electord College judges
and decides on complants within saven days after the complant has been
deposted’. Conddering the importance that short deedlines have on complants
related to dectord processes or complaints, we think that this deadline could be
reduced down to five days and, in any case, the decison should be written

(argued).

Serious defects have been observed in all eections with regard to the training
of dectoral commisson members. There have been numerous reasons for this.

Among these, we could mention:

a ther cregtion not in atimey manner

b- ther sdection or proposds not based on ther culturd, educationd and
professond qudities but on the bass of ther “perastence’ a militantigm
in defending party interests. We would suggest that serious discusson be
held about thisissue in the future.

This is naturdly connected with the fact whether we will continue to work

with commissons that are formed on the bass of politica party proposds, or

other vaiants could be employed to make them independent and impartid.

Neverthdess, experience 0 far creates the conviction that more time is

needed for the traning of commisson members. Beddes  frequent

replacements or withdrawds should be prohibited by law, to avoid what

happened even in the dections of October 12, 2003. It would be naturad to

have exceptions.

We think that the possibility could be examined to define by law the cases in
which voters complaints could be submitted to the court even after the
announcement of final voters lists, but not on eection day. For ingance, in
goite of the request to correct the preiminary voters ligt, the LGEC has not taken
any decison or has taken a decison after the find liss have been announced, etc.



It might be possble that complaints in these cases could be handled in court not
later than 5 days before eection day.

18. The issue of voting by Albanian citizens living abroad could also be worth
discussing. Vating in the places where they are would be more democratic and
dl-indusve. At the moment, this would be difficult to redize, but even with the
current conditions, the ligs would contain inaccuracies and data on the tota
paticpation of voters would be incomplete. It is dso worth mentioning that those
coming from abroad to vote, 2-3 days before dection day or on the day of the
eections could be deprived of the right to vote because of the inaccuracy of
persond data in these ligs, which should have been corrected within the legdly
esteblished deadlines We keep in mind the fact that voting commissons even for
voters living abroad and who come back to vote are obliged to enforce, like for dl
other voters, the relevant procedures of the Electora Code.

19. The examination of complaints on the announcement of eections invalid is of
special importance. Item 4 of aticle 117 of the Code uses the phrase “interested
person” and “competent court”. We think that it needs to be made clear as to who
fdls under interested persons and which is the competent court. Besdes, the 10-
day deadline could be reduced to, let's say, 5 days Because of the vey
importance that the declardtion of dections invaid has the issue might be
discussed as to whether in the cases of invdidity of dections in dectord units
(expecidly in the parliamentary dections) or around the territory of the Republic,
complaints agang the CEC decison could be made in the Supreme Court or
whether the decsons of the Electord College in the above cases could be
objected to in the Supreme Court aswell.

20. We think that the Electord Code could mention the competence of the
Conditutiond Court to examine and decide about issues reaed to the
incompdtibility in the exerdse of functions of deputies and the verification of
their dection (article 131, letter “€’ of the Condtitution).

*

This work would have been more complete and more tenable if we would have become
acquainted with the find report of the OSCE/ODIHR on the October 12, 2003 eections.
We hope tha this report will dso present recommendations on further improvement of
electord legidation.

In writing this piece, we dso took into condderaion the views expressed by some
soecidids and representatives of nonrgovernmentad  organizations who were observers in
the October 12, 2003 dections, a a round table organized by the Albanian Hesnki
Committee on November 22, 2003.

Some of the defects of the Electord Code that have been mentioned in this work, in our
opinion, have to do with the fact that it (the Code), not only before the drafting of the
project, but even after the work of the paliamentary bipatissn committee, did not



become the target of discussons and debates by a broad range of specidids. As is
known, the draft-code was sent immediady to the Assembly for approvd.

In our view, we need to draw lessons from this negative practice And, in that regard, |
would initidly present the following suggestion:

If the Electord Code were to undergo changes, after the main directions of these changes
had been defined, the Assembly could take the initiative to trust this task to a group of
specidigs with experience in the fiddd and not involved in any politicd paty. After that,
the Assambly or respective paliamentary commissons could on that bess assess and
decide whether it would be necessty to meke further improvements. It would be
recommendable if this work were to dat immediatdy and established deadlines to be

rigoroudy respected.



