SLOVAK REPUBLIC

JUDGMENT

of the Constitutional Court

in the name of the Slovak Republic

PL. ÚS 8/04-202

The Constitutional Court of the Slovak Republic at a public hearing on October 18, 2005, in a plenum composed of the Chief Justice Jan Mazak and Justices Ján Auxt, Juraj Babjak, Eduard Bárány, Alexander Bröstl, Ľubomír Dobrík, Ľudmila Gajdošíková, Juraj Horváth, Ján Luby, Lajos Mészáros and Štefan Ogurčák decided on the petition of the Government of the Slovak Republic to institute a proceeding on compliance of section 8 para. 8 of Law No. 365/2004 Coll. of Laws, the Law on Equal Treatment in Certain Areas and on Protection Against Discrimination and on the Amendments and Supplements of Certain Other Laws (the Antidiscrimination Law) with Article 1 para. 1, Article 12 para. 1 the first clause and para. 2 in conjunction with Article 35 para. 1 to 3, Article 36, Article 37 para. 2, Article 39 para. 1 and 2, Articles 40 and 42 of the Constitution of the Slovak Republic

as follows:

1. The provision of section 8, para. 8 of Law No. 365/2004 Coll. of Laws, the Law on Equal Treatment in Certain Areas and on Protection Against Discrimination, and on the Amendments and Supplements of Certain Other Laws (the Antidiscrimination Law) is not in compliance with Article 1 para. 1 and Article 12 para. 1 first clause and para. 2 of the Constitution of the Slovak Republic.

2. The remainder of the petition to institute a proceeding is rejected.

Reasoning:

I.

Petition to initiate proceeding, opinions, statements and results of hearing

1. The Government of the Slovak Republic (hereinafter only the “petitioner” or “government”) filed with the Constitutional Court of the Slovak Republic (hereinafter only the “Constitutional Court”) a petition to institute a proceeding on compliance of section 8 para. 8 of Law No. 365/2004 Coll. on Laws, the Law on Equal Treatment in Certain Areas and on Protection Against Discrimination, and on the Amendments and Supplements of Certain Other Laws (the Antidiscrimination Law)  – hereinafter only “the Antidiscrimination Law” or “the contested provision” – with Article 1 para. 1, Article 12 para. 1 first clause and para. 2 in conjunction with Article 35 para. 1 to 3, Article 36, Article 37 para. 2, Article 39 para. 1 and 2, Articles 40 and 42 of the Constitution of the Slovak Republic.

The Plenum of the Constitutional Court accepted the petition to institute a proceeding pursuant to section 25 para. 1 of Law of the National Council of the Slovak Republic No. 38/1993 Coll. on Organization of the Constitutional Court of the Slovak Republic, On Proceedings Before the Court and on Status of Its Judges, as amended (hereinafter only the “Act on Constitutional Court”) and at the same time rejected the motion for temporary suspension of the contested provision.

2. The Petition to institute a proceeding included the following substantial claims and arguments:

«Under Article 1 para. 1 of the Constitution of the Slovak Republic, the Slovak Republic is a sovereign, democratic, and law-governed state. It is not bound by any ideology or religion. The provision of section 8 para. 8 of the Antidiscrimination Law reads: To ensure equality of opportunities in practice and compliance with the principle of equal treatment, special affirmative actions (translator’s note: literally “balancing or equalizing measures”) may be adopted to prevent disadvantaging linked to racial or ethnic origin. (...)

The provision of section 8 para. 8 of the Antidiscrimination Law infringes upon the principle of legal certainty in several ways.

A) The purpose of special affirmative actions is not apparent from the wording of section 8 para. 8 of the Antidiscrimination Law and the conditions on the basis of which such special affirmative actions may be adopted are not clearly defined. (…)

The first precondition for adoption of such actions is that their objective should be to “ensure equality of opportunities in practice”. By setting a precondition for adoption of such actions and at the same time the objective of “ensuring equality of opportunities in practice”, section 8 para. 8 of the Antidiscrimination Law implies that equality of opportunities has two levels – a theoretical one (set by law) and a practical one (in application or use of law). Because the Antidiscrimination Law does not define equality of opportunities in practice and therefore does not define when such equality is breached, we may assert that section 8 para. 8 of the Antidiscrimination Law creates a possibility for an unknown addressee (i.e. person applying section 8 para. 8 of the Antidiscrimination Law) to make a decision on whether equality of opportunities is ensured in practice in a specific situation, at his free discretion and without any statutory criteria, and to adopt actions, the subject matter of which is not clear, to eliminate such “inequality of opportunity in practice” or, respectively, to ensure “equality of opportunities in practice”.

“Ensuring that the principle of equal treatment is complied with” is the second precondition for adoption of special affirmative actions. Under section 3 para. 1 of the Antidiscrimination Law each natural or legal person is obliged to comply with the principle of equal treatment in areas set by law (areas set forth in sections 5 and 6 of the Antidiscrimination Law). The Antidiscrimination Law expresses this obligation explicitly and for cases of non-compliance with this obligation provides for the means of legal protection in sections 9 to 11. Given the definition of the principle of equal treatment (section 2 para. 1), the Antidiscrimination Law also sets forth the obligation of prevention (to adopt measures for protection against discrimination). Section 8 para. 8 of the Antidiscrimination Law, however, allows an unknown addressee to adopt actions, which are outside the means of legal protection and whose subject matter is not clear, in order to ensure compliance with the principle of equality of  opportunities, although it is not clear if the actions are adopted upon violation of this principle or as preventive measures. 

The objective of the Antidiscrimination Law is to ensure that if the obligation of compliance with the principle of equal treatment is violated, the court would decide on such violation and order a redress (as set forth in section 9 para. 2 and 3).Therefore under the Antidiscrimination Law only the court may decide on any violation of the equal treatment principle within due process in which the violation of this principle must be proven. Section 8 para. 8 of the Antidiscrimination Law gives an unknown addressee the right to adjudicate or decide that the principle of equal treatment could be or in fact was violated, whereby [such addressee] interferes in the powers of court and in the system laid down by law as a system of “redress and sanctions”, should the violation of this principle occur.

Ensuring equal opportunities in practice and compliance with the principle of equal treatment are conditions which must be satisfied concurrently for any adoption of special affirmative actions. It may be inferred from the above, however, that it is not clear when these conditions are satisfied, nor who, nor on the basis of which criteria would decide on “inequality of opportunities in practice” and on “non-compliance with the principle of equal treatment”. Potential addressees of this regulation will thus be making decisions without clear criteria and therefore inconsistently, because section 8 para. 8 leaves a very significant decision on potential interference in fundamental human rights and freedoms purely up to a discretion and judgment of persons applying this provision.

B) It is not clear who is the addressee or, respectively, the person authorized to adopt special affirmative actions under section 8 para. 8 of the Antidiscrimination Law. (…)

This lack of specificity in determining the person authorized to adopt special affirmative actions is unacceptable primarily because these persons may and in most cases apparently would be public authorities – either local or state government bodies. Under Article 2 para. 2 of the Constitution these bodies may act solely in conformity with the Constitution, within its limits and its scope and only as determined by law. The powers of public authority to adopt actions, especially actions pertaining to fundamental human rights and freedoms provided for in Chapter Two of the Constitution, cannot be established without clear competence, i.e. which body and under what conditions may adopt special affirmative actions.

C) The scope of special affirmative actions is not clear and therefore neither is their subject matter.

(…) The provision of section 8 para. 8 of the Antidiscrimination Law uses the term “special affirmative actions” which is not, however, defined in the Antidiscrimination Law, nor in any other law – it is a term whose meaning is not known. It may be inferred from the objective which these action attempt to achieve that the actions should eliminate disadvantaging linked to racial or ethnic origin, however, the subject matter of these actions remains unclear.

Vagueness and a missing definition of this term or at least some enumeration of examples or an outline of the subject matter and limits of such special affirmative actions leads the persons adopting such actions into a state of legal uncertainty, since it is not clear, even from the interpretation of this term, what could be the subject matter of “special affirmative actions” and how they should be implemented.

Vagueness and ambiguousness of the term “special affirmative actions” thus creates a state of interpretation uncertainty, which is contrary to the principle of legal certainty provided for in Article 1 para. 1 of the Constitution. The vagueness and ambiguousness of the term is emphasized by the fact that such special affirmative actions should be adopted within the framework of fundamental human rights and freedoms as defined in Chapter Two of the Constitution and for that reason it is necessary that their subject matter and extent are defined clearly; this applies to  the conditions for adoption of special affirmative actions, since their adoption may infringe upon or modify fundamental human rights and freedoms or other persons.

The persons authorized to adopt special affirmative actions under the Antidiscrimination Law will also be public authorities; Article 2 para. 2 of the Constitution requires that these bodies act solely in conformity with the Constitution, within its limits and its scope and only as determined by law. Considering the requirement of Article 2 para. 2, it is necessary that the act clearly and unequivocally states the conditions, the procedures of adoption and the subject matter of special affirmative action, including persons authorized to adopt such actions, in order to prevent their inconsistent or purposive interpretation.

(…) It is apparent that section 8 para. 8 of the Antidiscrimination Law allows public authorities, among others, to act at their own discretion and on their own initiative, which is contrary to the principle of legal certainty.

(…) Vagueness and ambiguity of interpretation of this provision makes it possible that special affirmative actions adopted in similar types of cases would differ, or respectively, that such actions would be  adopted in one  case and not adopted in another case of the same type.

(…) Since the basic goal of the Antidiscrimination Law is to prevent, inter alia, racial or ethnic origin from being the cause for disadvantaging or privileging of persons, special affirmative actions have no sense with respect to ensuring of universal equality.

The objective of affirmative actions as implied by section 8 para. 8 of the Antidiscrimination Law may be explained in such a way that there are certain objective disadvantages linked to racial or ethnic origin which automatically disqualify persons of certain race or ethnic group from access to or exercise of certain rights, and special affirmative actions should allow them to do so within areas set by law. If we accept that this is the objective of this provision, then we will get in conflict with the first clause of Article 12 para. 1 of the Constitution which reads: “All human beings are free and equal in dignity and rights.” Such goal of special affirmative actions would at the same time imply that persons of certain race or ethnic group (this would be decided by an unknown addressee on the basis on unclear and vague conditions) are “inferior”, or respectively, are not equal to the persons of another race or ethnic group. A general principle of equality, however, expresses the principle of equality of all human beings in dignity and rights regardless of their race or ethnic group. (...)
Under Article 12 para. 3 each person has the right to decide on his/her nationality and any interference in such decision is prohibited. (...) If special affirmative actions are adopted for persons of certain ethnic origin, it is not possible to exclude from these actions anyone who would claim to be of certain ethnic origin. In other words, special affirmative actions would apply to everybody, because it is not possible to prohibit anyone from claiming to be of certain ethnic group or ethnic origin
(...) The lawmaker thus established, on the basis of an undefined criterion and thus unclear determination, a category of persons in favor of which special affirmative actions may be adopted and who would be authorized to enjoy these measures, or, respectively, to exercise the rights and privileges arising from such actions, due to their race, ethnicity or racial and  ethnic origin.»
E) Vagueness and incomprehensibility of the contested provision

«The provision of section 8 para. 8 of the Antidiscrimination Law (...) is incomprehensible and vague. The wording of this provision enables varying and purposive interpretation, which creates a state of legal uncertainty. Moreover, this vagueness of interpretation and legal uncertainty would occur in a sensitive and substantial area of fundamental rights and freedoms, which only emphasizes the necessity of clear and comprehensible stipulation that would rule out any varying and purposive interpretation. Given the aforesaid, the petitioner holds that the state of legal certainty cannot be ensured for the persons addressed by the cited statutory regulation, not even on the basis of the general interpretation rule, i.e. Article 152 para. 4 of the Constitution, with respect to the conduct which would satisfy or violate this rule. The petitioner holds that section 8 para. 8 of the Antidiscrimination Law is in conflict with Article 1 para. 1 of the Constitution.

Contested non-compliance of section 8 para. 8 of the Antidiscrimination Law with Article 12 para. 1 first clause and para. 2 in conjunction with Article 35 para. 1 to 3, Article 36, Article 37 para. 2, Article 39 para. 1 and 2, Articles 40 and 42 of the Constitution. (...)
Section 8 para. 8 of the Antidiscrimination Law in other words says that it is possible in certain cases (not defined by the Antidiscrimination Law) to adopt special affirmative actions to ensure that the persons of certain race or ethnic group are treated equally with other people. The said provision thus implies that persons of certain race or ethnic group are in certain cases and upon meeting certain conditions (not defined by the act) disqualified for objective reasons and do not or would not have access to their rights without special affirmative actions – in this case including fundamental rights stated below. The provision of section 8 para. 8 of the Antidiscrimination Law is thus against the principle of equality of persons in dignity and rights, because it says that such equality will only be achieved through adoption of special affirmative actions.

We may consider special affirmative actions to be a certain special right which does not address specific persons with specific disadvantages in specific circumstances but certain racial or ethnic groups, irrespective of whether individual members [of these groups] or persons satisfying the definition of such race or ethnic group are in fact disadvantaged. (...) Given the vagueness and ambiguity of section 8 para. 8 contested above, there would be room for any privileging – a system of quotas or any other automatic privileging.

Article 12 para. 1[of the Constitution] establishes the principle of equality of persons in dignity and in rights – hence grants same rights to all human beings.

Article 12 para. 2 of the Constitution provides for universal equality of fundamental rights and freedoms for all, regardless of differences in personal status. The differences which the Constitution accepts in respect of the principle equality of rights in fundamental rights and freedoms include gender, color of skin, language, faith and religion, political or other conviction, national or social origin, affiliation with any nationality or ethnic group, property, birth or any other status which must be respected in each specific case so that the principle of universal equality is not breached. Individual circumstances that may cause natural inequality of persons are therefore enumerated in the Constitution and ensure that no person could be harmed, privileged or disadvantaged for such reasons.

It may be inferred from the provisions of section 5 para. 2 and section 6 para. 2 of the Antidiscrimination Law that the principle of equal treatment is applied only in conjunction with the rights set forth by special laws which govern social relations within the realm of the Antidiscrimination Law.

It may be inferred from the wording of section 8 para. 8 of the Antidiscrimination Law that it covers all areas within the realm of the Antidiscrimination Law – it is thus possible to adopt special affirmative actions in all of those areas.

Since section 8 para. 8 applies to all areas within the realm of the Antidiscrimination Law, it is necessary under sections 5 and 6 of the Antidiscrimination Law to establish that these provisions apply also to the fundamental rights and freedoms provided for in Chapter Two of the Constitution.

All fundamental rights and freedoms affected by the Antidiscrimination Law may be claimed under Article 51 para. 1 of the Constitution within the limits of the laws that execute relevant articles of the Constitution establishing individual fundamental rights and freedoms. We shall further state which fundamental rights and freedoms are affected by the Antidiscrimination Law, which special laws govern relevant relations and thus with respect to which fundamental rights and freedoms it is  possible to adopt special affirmative actions under section 8 para. 8 of the Antidiscrimination Law. (...)
It is clear from the aforesaid that the Antidiscrimination Law affects several fundamental rights and freedoms stipulated in Chapter Two of the Constitution. Under Article 12 para. 2 of the Constitution, fundamental rights and freedoms are guaranteed to every person regardless of, among others, race or ethnicity. No persons may be harmed, privileged or disadvantaged because of the race or ethnicity. Article 12 para. 2 of the Constitution thus prohibits not only negative discrimination (harming and disadvantaging) but also so called “positive” discrimination (privileging) on grounds stated therein. (...)
If any law establishes different treatment for different individuals, there must be a legitimate reason for such differentiation. A difference based on racial or ethnic origin is not, however, a legitimate reason for preferential treatment. In fact, this is a reason which the Constitution explicitly prohibits. Preferential treatment a priori strengthens common stereotypes that certain groups are not able to succeed, or, respectively, exercise their rights without any special protection or privilege based on a characteristic which has no link with the value of each human being. So called “positive” discrimination sends a signal of inferiority of certain group, as if such group “could not succeed” under equal opportunities. Special affirmative actions degrade human dignity and individuality of all that they apply to. They are unjust in principle and in practice because they divide the society and create castes. (...)
In our opinion the same applies with respect to fundamental rights affected by the Antidiscrimination Law. Section 8 para. 8 of the Antidiscrimination Law enables advantages in the access to the above mentioned fundamental rights on grounds of racial or ethnic origin and thus restricts, or, respectively, affects the rights of other citizens only to improve the status of members of certain race or ethnic group. On the basis of the aforesaid, the petitioner holds that section 8 para. 8 of the Antidiscrimination Law is in conflict with Article 12 para. 1 first clause and para. 2 in conjunction with articles governing relevant rights and freedoms – i.e. Article 35 para. 1 to 3, Article 36, Article 37 para. 2, Article 39 para. 1 and 2, Articles 40 and 42.»
3. On the basis of the aforesaid the government proposed that the Constitutional Court adopts the following judgment:

“The provision of section 8 para. 8 of Act 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection Against Discrimination, amending and supplementing certain other acts (the Antidiscrimination Law) is not in compliance with Article 1 para. 1 and Article 12 para. 1 first clause and para. 2 in conjunction with Article 35 para. 1 to 3, Article 36, Article 37 para. 2, Article 39 para. 1 and 2, Articles 40 and 42 of the Constitution of the Slovak Republic.”

4. The Supreme Court of the Slovak Republic, which was asked for an opinion on the government’s petition under section 39 para. 2 of the Act on the Constitutional Court, stated:

«With respect to the petition of the Government of the Slovak Republic [filed] under Article 125 para. 1 letter a) of the Constitution of the Slovak Republic on compliance of section 8 para. 8 of Act 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection against Discrimination, we submit the following opinion:

We emphasize the provision of section 8 para. 8 of the Antidiscrimination Law stating that “to ensure equality of opportunity in practice and compliance with the principle of equal treatment, special affirmative actions may be adopted to prevent disadvantaging linked to racial or ethnic origin”.
One of the principles of statutory regulations is to have a clear definition of terms so that such terms would be clear from the viewpoint of their interpretation. This applies to the setting of the conditions which must also be defined clearly, without allowing various interpretations.

This also applies to the definition of the term “special affirmative actions”.

The Antidiscrimination Law does not define equality of opportunities in practice, which in case of the provision of section 8 para. 8 of the act means, that this provision enables interpretation based on a free discretion and therefore allows a possibility of free interpretation of when equality of opportunities in practice in not ensured.

It is up to each court to resolve any violation of the principles of each law, providing the petition is filed, and ultimately determine if the law was violated or not, or, respectively, what is the extent of such violation. The court’s conclusions depend on the evidence and arguments.

It is therefore necessary that in order for any law to be clear and addressing, the law must, above all, clearly stipulate the extent of rights, powers and obligations in respect of the affected subjects. If the law gives an anonymous addressee the right to adjudicate on the violation of the law, it is in conflict with law.

Under the Antidiscrimination Law anonymous addressees will be able to make decisions without clear rules and criteria, which is, in addition to the aforesaid, in conflict with the fundamental rights and freedoms. The law also does not stipulate which body will have the competence to make the decision on the subject matter, which is also in conflict with the principles of procedural law.

The provision of section 8 para. 8 of the Antidiscrimination Law is incomprehensible and unclear and ultimately allows varying and purposive interpretation.

We therefore concur with the opinion of the petitioner that it is not possible in this case to create a state of legal certainty for the persons addressed by this legal regulation in terms of the conduct that would satisfy or violate such regulation. Section 8 of the Antidiscrimination Law is in conflict with the Constitution of the Slovak Republic in the extent stated by the petitioner and therefore the Supreme Court of the Slovak Republic proposes to satisfy the petition.»
5. The Prosecutor General of the Slovak Republic, who was asked for an opinion on the government’s petition under section 39 para. 2 of the Act on the Constitutional Court, agreed with the reasons stated in the petition to institute a proceeding.

6. The explanatory report on the contested provision, which was a result of an amending proposal included in the joint committee report of the National Council of the Slovak Republic (hereinafter only “the National Council”) only includes a reference to Article 5 of the Council Directive No. 2000/43/ES (hereinafter only “the Directive” which anticipates the adoption of such (affirmative) actions. This explanatory report was presented in the National Council only after the amending proposal to supplement paragraph 8 to section 8 of the Antidiscrimination Law was accepted.

7. The National Council has submitted a written statement on the government’s petition, based on which the representative of the National Council stated the following facts at the public hearing:

“The National Council views as (...) important mainly this part of the petition which claims (...) non-compliance of section 8 para. 8 with Article 1 para. 1 of the Constitution. (...) in this case, the National Council considers this problem to be a matter of precedential significance. The National Council is of the opinion that it is the question of determination of criteria, on the basis of which certainty or legal certainty is going to be established with respect to the statutory regulation, not only in this proceeding but in fact in any proceeding where there will exist similar objection of non-compliance of a generally binding regulation with the Constitution of the Slovak Republi,c due to a low level of legal certainty established by particular statutory regulation.

The Government of the Slovak Republic contests the vagueness of this provision and states its vagueness as the reason of non-compliance of section 8 para. 8 of the Antidiscrimination Law with the Constitution. [The government] claims the vagueness (...) through several elements, one of which is the status of the subject or the person [addressee] authorized to adopt special affirmative actions. The National Council explained that it was of the opinion that the issue of the subject is no so absolutely obscure as it may appear through section 8 para. 8 because in the context of the whole act there are many rules which restrict the chances of unrestrained use of section 8 para. 8.

The National Council believes that the steps and actions that can by done on the basis of the authorization under section 8 para. 8 are in fact rather narrow actions or actions not for a large number of subjects because if we take into consideration Article 152 para. 4, the government could on the basis of Article 120 issue a regulation aimed at ensuring (...) the equality of opportunities in practice; it could probably not be any ministry because (...) the wording “special affirmative action” would require authorizations for the ministries (...) by further reduction we would end up with very few subjects that can be clearly specified which would have the power to adopt or take any special affirmative actions (...)
The second thing that relates to vagueness is a problem of term definitions used in section 8 para. 8. The government contests that special affirmative actions (...), equality of opportunities in practice are not defined; (...) similarly, disadvantaging linked to racial or ethnic origin is not clear or unequivocal. It is questionable where is the end of ethnic origin and the beginning of racial origin and vice versa. Roma population in specific circumstances is determined by or related to racial origin or ethnic origin. (...) In any case, regardless of the number of things not defined in section 8 para. 8 which should have some legal consequence, the National Council of the Slovak Republic holds that it is not possible for each term included in the law and in each specific case to be exactly defined by law. Had we opted for this method of law making, a known hypertrophy of legal norms would only increase (...) at the expense of clarity (...) of the legal order. (...)
As for the third question, (...) the National Council holds that the purposive interpretation is an interpretation which is moving away from the purpose of the content of the legal provision included in the law or is of such nature. Purposive interpretation and the danger of purposive interpretation is not a specific problem of this law. Purposive interpretation may deform absolutely each law, some more, some less but each law can be negated or restrained by purposive interpretation. The National Council holds that if the argument of purposive interpretation or the possibility thereof was an element representing (...) violation of Article 1 para. 1, then such situation would constitute a more serious threat to the constitutionality of the legal order than the possibility of purposive interpretation itself. In other words, each law can be interpreted purposively and it cannot be ruled out that the danger of purposive interpretation, which is determined by the wording of the particular law, can be so high that it could, under certain conditions, jeopardize legal certainty; however, purposive interpretation in itself, or the possibility of purposive interpretation, is not a violation of the principle of legal certainty. (...) In the opinion of the National Council, the danger of purposive interpretation of section 8 para. 8 is in this case ordinary (...).

From the viewpoint of the National Council of the Slovak Republic the government failed to prove in this case that the danger to legal certainty is unusual. The government’s opinion is based on the idea of the threat that can become real anytime due to this law. The National Council of the Slovak Republic claims that it is true and that such application of section 8 para. 8 could in fact occur, which would not be in compliance with the Constitution; however, [the National Council] would refer to Article 152 para. 4 of the Constitution according to which there are several options in any given situation (...)  that can be conceived; it applies to this case where some arrangements will be in compliance with the Constitution and some will not (...).

The number of actions that could be adopted under section 8 para. 8 is lower than it might appear, perhaps the law itself will show that [the provision] is not applicable because it will not be possible to put the actions into effect, however, the National Council claims that this fact in itself, i.e. the obsoleteness of the law, is not unconstitutional. (...)
There are two important issues with respect to Article 12 para. 1 and 2. The first issue pertains to the first clause of Article 12 para. 1. The provision of section 8 para. 1 through 7 of the Antidiscrimination Law is an exception from the principle of equal treatment; they are not provisions whose the application should achieve equal treatment. Section 8 para. 8, in addition to being an exception from the principle of equal treatment, enables in the first place to adopt special affirmative actions the application of which should achieve the objective of the act itself. That is in compliance with the principles of equal treatment and equal rights. This objection essentially contests asystemic placement of section 8 para. 8. Section 8 para. 1 through 7 regulate certain type of social relations, para. 8 regulates a different type of social relations. The National Council claims that the system of the legal regulation, the systemic or asystemic arrangement of legal provisions is not something that would have a causal relation with the first clause of Article 12 para. 1. If this issue was to be contemplated, then it should have been contemplated from the perspective of the principles of lawmaking in conjunction with Article 1 para. 1 of the Constitution. The government did not propose this. The government contests non-compliance with the first clause of Article 12 para. 1 and the National Council responds that this objection of non-compliance is not is in a causal relation with the purpose and subject matter of Article 12 para. 1.

As for Article 12 para. 2, this provision affects a number of provisions, i.e. Articles 35, 36, 37, 39, 40 and 42 of the Constitution of the Slovak Republic. Technically, this objection is based on the threat in the same way as in relation to Article 1 para. 1, and in terms of the subject matter, this objection is about positive discrimination and the options that it allows. Article 12 unequivocally rules out any discrimination, both positive and negative. Apparently unambiguous constitutional language becomes less clear in light of Article 38 which contains provision which in essence provide for positive discrimination of a certain group of people.

Apparently, the question that is in the core of this constitutional dispute is to what extend is positive discrimination acceptable or not, except for positive discrimination allowed by Article 38, within limits of other provisions of the Constitution or the legal order, and,  of course, under the condition that the specific actions of positive discrimination will comply with all other provisions of the Constitution of the Slovak Republic.”

8. At the public oral hearing the representative of the government maintained the position as submitted in the written petition.

9. The representative of the government stated with respect to the presentation of the representative of the National Council the following:

“The National Council apparently does not have a clear opinion (...) on the question whether the subjects or persons addressed by the provision of section 8 para. 8 are determined clearly or not because on page three of its statement we can read that this article applies to the public authorities and also the subjects of private law (natural and legal entity) and two paragraphs below it is only the state bodies which are bound by Article 152 para. 4, that is by constitutionally conforming interpretation, which means (...) that the persons addressed [by the provision] are not clear not only to the petitioner but perhaps also to the defendant. In our petition we did not  (...) contest a very difficult practical problem of determining racial and ethnic origin; as soon as we create the possibility of privileging on the grounds of racial or ethnic origin, then we will not by able to avoid  (...) verification of racial and ethnic origin (...).

(...) as to the basic question, which (...) is also fundamental for determining the constitutionality, i.e. whether the lawmaker may relatively freely extend the cases of positive discrimination beyond Article 38 of the Constitution the (...), the constitution maker very clearly prohibited in Article 12 both negative and positive discrimination and in Article 38 enabled privileging for special cases, for special categories in special situation. (...) by a contrario interpretation it is apparent that the constitution maker did not allow such privileging in other cases”.

II.

Basic grounds for decision

10. The government holds that section 8, para. 8 of the Antidiscrimination Law which reads “To ensure equality of opportunity in practice and compliance with the principle of equal treatment, special affirmative actions  may be adopted to prevent disadvantaging linked to racial or ethnic origin”  is not in compliance with several articles of the Constitution, inter alia, Article 1 para. 1 and Article 12 para. 1 and 2 of the Constitution.

11. A general principle of equality and non-discrimination is among the fundamental elements of international legal protection of human rights and fundamental freedoms. Among its foundations is Article 7 of the Universal Declaration of Human Rights, Article 26 of the International Covenant on Human and Political Rights and finally Article 14 of the Convention for the Protection of Human Rights and Fundamental Freedoms (hereinafter only “the Convention”) which limits the prohibition of discrimination to “the enjoyment of the rights and freedoms set forth in the Convention”. The supplemental protocol No. 12 to the Convention for the Protection of Human Rights and Fundamental Freedoms regulates a general prohibition of discrimination not only with respect to the rights and freedoms guaranteed in the Convention but as an independently applicable material right. Although the equality principle is not explicitly mentioned in these documents, this principle is the obvious basis upon which the prohibition of discrimination is built.

12. The prohibition of discrimination within Slovak constitutional framework was firstly regulated in Article 3 of the Charter of Fundamental Rights and Freedoms which guarantees fundamental rights and freedoms for all regardless of sex, race, color, language, faith and religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

According to Article 12 para. 1 of the Constitution “all human beings are free and equal in dignity and in rights”.

Article 12 para. 2 of the Constitution extended the understanding of the principle of equality and prohibition of discrimination by stipulating that “fundamental rights and freedoms shall be guaranteed in the Slovak Republic to every person regardless of sex, race, color, language, faith, religion, political affiliation or conviction, national or social origin, association with any national minority or ethnic group, property, birth or any other status, and no person shall be harmed, privileged or disadvantaged on any of these grounds.”

13. The basic objective of Article 12 para. 1 and 2 of the Constitution is the protection of persons (legal and natural) against discrimination by public authorities. This Article of the Constitution has no direct horizontal effect, which means that it does not apply to relations between subjects of private law.

14. Discrimination is in general defined as any treatment, including denial of treatment, of any person which is for that person less favorable than for other persons on grounds of race, ethnicity, sexual orientation and other constitutionally established characteristics. Different treatment may justify the necessity to adopt positive actions that would relatively complete ensure equality in practice with special focus on whether people are not being disadvantaged on grounds of certain characteristics which apply only to these persons, including race, ethnicity, faith, age, etc. Such actions, however, must be necessary and proportionate, and must be based on justified needs.

15. The equality principle is in general and on the theoretical level defined as the right to be treated in the same way as other people under the same circumstances (formal approach) and treated differently under different circumstances (material approach). The material approach is based on the assumption that people in different circumstances should be treated is such way which would reflect their different status. In such cases it is, however, necessary to take into consideration three overlapping approaches. First, one must take into account the outcomes that will be achieved through the same or unequal treatment, mainly with respect to the outcome that is unequal from the point of view of distribution, access to employment opportunities, just access to education, training, preparation and to the goods or services. Equality in the outcomes of distribution is aimed at overcoming insufficient employment opportunities for disadvantaged groups or ensuring their just share of social welfare. To overcome such disadvantages may require special means.

Equality of opportunities means that real equality cannot be achieved if people who want to use the opportunity begin with different conditions and different starting points. Therefore equality of opportunity must be demonstrated by equalizing the conditions under which people would want to use existing opportunities. Equalizing of these conditions requires a range of special actions, usually referred to as positive actions, which compensate for disadvantages or remove personal barriers or obstacles created by the environment preventing participation on opportunities.

Equality in outcomes and equality in opportunities recognize variety and diversity, which explain, how existing differences in social reality lead to unequal outcomes despite equal treatment, and at the same time clarify why people have unequal opportunities mainly on the labor market. Reality captures these assumptions and pressures to choose asymmetric approaches to discrimination that lead to the inclusion of the members of certain groups with specific characteristics in the area of equality in outcomes and equality in opportunities. For these reasons variety should be taken into account and should be treated accordingly. This, however, requires some kind of positive treatment which will take into account differences in circumstances, however, should not lead to illegal or otherwise negative consequences.

16. Working on the model of material understanding of equality it is necessary to say that it is not important what differences exist among people because people have the same value and therefore deserve the same care and respect (Article 12 para. 1 of the Constitution). This follows from the general values of human dignity, autonomy and equal value of each individual that form a foundation for the prohibition of unjust discrimination of human beings regardless of their status in society. On the other hand,  equalizing of unjust discrimination must not lead under any circumstances to a situation whereby the prohibition of discrimination becomes the order of discrimination of other groups, except those that are subject or users or actions that remove certain disadvantages or obstacles of full application of the general principle of equality.

17. Positive actions are aimed at equalizing of opportunities for all people. These actions favor traditionally discriminated categories of people, allowing them to compete in utilizing of opportunities from the same starting point, however, without guaranteed success. These actions include a number of mechanisms, such as special trainings, educational activities, allocation of resources from one group to another and others. The purpose of these mechanisms is to ensure just course of actions in utilizing of opportunities and this objective is linked with the objective of material equality which requires that unequal situations are not resolved in the same way as standard situations.

18. The provision which allows positive actions must be worded in a way that could be seen as certain derogation from the general principle of equality or its more or less uneven (irregular) application. This is based on the wording of Article 5 of the Directive which was literally taken over to the contested provisions of the Antidiscrimination Law and provides that the principle of equal treatment should not prevent any Member State from adopting positive measures to ensure full equality in practice. Such positive measure is therefore acceptable but as the cited Article 5 of the Directive provides, it is not expressly required from the Member States, because it is generally recognized that the general principle of equality is regulated in different ways by the Member States. To some extent it is possible to point out to the doctrines of the Court of Justice of the European Communities which holds that the derogation of the general principle of equality must be limited to what is necessary and proportional to ensure material equality through positive actions. Such positive actions must therefore be construed narrowly (case C-222/84, Johnston v. Chief Constable of the Royal Ulster Constabulary [1986] ECR 1651 paragraph 38 a case C-285/98, Tanja Kreil v. Bundesrepublik Deutschland [2000] ECR I-69 paragraph 42).

19. According to the finding of the Constitutional Court in case PL US 21/2000 “the National Council of the Slovak Republic is … obliged to adopt such laws which do not essentially discriminate any person in exercise of the right to judicial protection. It must be admitted though that not every difference that might occur in laws governing the exercise of the right to a judicial protection must be in conflict with Article 12 para. 2 of the Constitution because in certain situations what may appear at first sight to be a discriminating regulation is used to eliminate or lessen the de facto inequality of the parties to the proceeding (such as a party with mental disability or a minor). What may be considered as a discriminatory regulation, however, is such regulation of the access to judicial protection which resolves same or analogous situations differently and not even the lawmaker can and knows to justify such course of action by a legitimate goal and justify that such goal must be achieved by that particular legislation.” The Constitutional Court also adjudicated in the judgment of case PL. ÚS 37/95 that “the provision of Article 12 para. 2 of the Constitution is seen on one hand as a provision governing prohibition of discrimination and on the other hand as a provision governing prohibition of privileging with respect to a specific fundamental right and freedom of anyone who has such right. The guarantees of universal equality regardless of the said reasons of natural inequality have their territorial realm determined by the territory of the Slovak Republic” (similarly see the judgment PL. ÚS 38/95).

20. According to Article 1 para. 1 of the Constitution the Slovak Republic is a law-governed state. In this respect and in connection with the law making the Constitutional Court in case PL. ÚS 15/98 stated the following:

“The principle of a law-governed state established in Article 1 (Article 1 para. 1 according to the current wording of the Constitution) of the Constitution is the basic constitutional principle in the Slovak Republic. Should the National Council exercise its legislative power in conflict with any provision of the Constitution, it shall, at the same time, violate the basic principle of constitutionality established in Article 1 of the Constitution.” The Constitutional Court also stated in this case that the application of the principle of legal certainty in a law-governed state is linked to a requirement of “generality, validity, permanence, stability, rationality and just content of the legal regulations…” 

21. The Constitutional Court is also always of the opinion that “if a legal regulation included in the provision of the law is not worded unambiguously and sufficiently comprehensibly for the addressee and such insufficiency cannot be eliminated by interpretation in accordance with Article 152 para. 4 of the Constitution, the content of such regulation in not in compliance with the principle of the law-governed state as expressed in Article 1 of the Constitution of the Slovak Republic” (PL. ÚS 19/18, PL. ÚS 17/02).

III.

Conclusions of the Constitutional Court

22. According to section 8 para. 8 of the Antidiscrimination Law “To ensure equality of opportunity in practice and compliance with the principle of equal treatment, special affirmative actions may be adopted to prevent disadvantaging linked to racial or ethnic origin.”
The contested provision of the Antidiscrimination Law does not contain, precisely as the government claims, definitions of terms required for practical application of this regulation, mainly the definition of the subject authorized to adopt and enforce special affirmative actions, the purpose, criteria and conditions for their adoption, the scope and subject matter of such actions; such approach of the lawmaker establishes a possibility of a arbitrary, purposive, inconsistent and therefore undesired interpretation and use [of the provision].

The Constitutional Court has adopted the following conclusions to the basic arguments of the government and the National Council.

The provision of section 8 para. 8 of the Antidiscrimination Law is drafted according to the model of material understanding of the equality principle which in itself would be in line with the principles of a law-governed state (Article 1 para. 1 of the Constitution). Equality of opportunities in practice, the principle of equal treatment, as well as ways in which these principles are ensured in real life must be respected in a law-governed state, including special affirmative actions which prevent disadvantages perceived as discriminatory.

The contested provision, however, fails to clearly and comprehensibly establish that the stipulated mechanisms (special affirmative actions), which should balance or compensate for disadvantages in order to ensure equality of opportunity in practice and compliance with the principle of equal treatment, are temporary. Not having a precise time restriction could lead to a situation where the actions would become a basis for so called reverse discrimination of persons who would not be the recipients [addressees] of advantages linked to such measures, even though the reasons for their adoption, continuation and application would cease. Therefore, such measures could only be adopted to achieve their objective and, as soon as the objective was achieved, the measures would be removed so that the elimination of unequal starting positions would not lead to the violation of the general principle of equality with respect to other groups.

The concept of equality of opportunity in practice and compliance with the principle of equal treatment, which should be in line with the principles of a law-governed state, should also include a broad outline of the methods for achieving such goal so that the balance and respect for the rights of other groups of people is not breached.

We must concur with the government’s position that the contested provision of section 8 para. 8 of the Antidiscrimination Law does not include the factors limiting the adoption of affirmative actions. This conclusion is based on the fact that the adoption of special affirmative actions is not defined in terms of the subject, i.e. what is to be provided (money, things or services) must be legally permissible, nor from the point of view of criteria for determination of what exactly will be the subject of the affirmative actions, in a way that would rule out free discretion of the subject authorized to adopt special affirmative actions.

The insufficiencies of the contested provision of the Antidiscrimination Law, namely, that the regulation does not include the principle of temporality, a general outline of methods aimed at achieving of a defined goal, permissible subject of affirmative actions and criteria for establishment of their content [subject], cannot be bridged by any interpretation under Article 152 para. 4 of the Constitution, which stipulates that the interpretation and application of constitutional statutes, laws and other generally binding regulations must be in compliance with the Constitution. It must be noted that such interpretation would ultimately have to resolve the issue of compliance of the contested provision of the Antidiscrimination Law with Article 12 para. 1 first clause and Article 12 para. 2 of the Constitution. Such interpretation, however, is ruled out as an option, for reasons stated in the conclusions under paragraph 23 and 24 of Part III of this Judgment (PL. ÚS 19/18, PL. ÚS 17/02).

For the above reason  the cited provision cannot be in compliance with the principles of a law-governed state as stipulated in Article 1 para. 1 of the Constitution, with a special regard to legal certainty which is breached by the contested provision to the extent of the disputed insufficiencies of possible special affirmative actions.

After this conclusion was reached, it was not necessary or important to focus on the issue of the subject authorized to adopt special affirmative actions or the addressees of such measures. Identification of the competent subject, which the National Council identified as the government, does not change anything about the fact that such subject would not have the authority to consider the method of how the objective of the contested provision of the Antidiscrimination Law should be achieved.  This conclusion applies, mutatis mutandis, also (but not only) because it applies to the addressees of the special affirmative actions.

It is true that the group of addressees of special affirmative actions would be fairly loose and indeterminate. This fact would not be so significant in itself, had it not be linked at the same time to race or ethnic group, which, after all, is the sole distinguishing criterion of the addressees of these actions, and as the conclusion stated in paragraph 24 of Part III of this Judgment shows, it is a criterion which forms a basis for the conclusion on the conflict of the contested provision with Article 12 para. 2 of the Constitution.

In this context, any examination of actual non-applicability of the contested provision of the Antidiscrimination Law is not worth consideration, although such ineffectiveness in legal practice could not, in itself, establish conflict with the Constitution, unless there were other reasons for such conflict. We must concur with the opinion of the National Council that obsoleteness of a regulation, by itself, does not establish its conflict with the Constitution.

23. According to section 8 para. 8 of the Antidiscrimination Law, the objective of this regulation is ensured by special affirmative actions. The question of whether such affirmative actions should be understood as positive actions that include generally recognized mechanisms for elimination of the consequences of discrimination caused by objective circumstances or facts, must be answered positively. The goal of such actions may only be the elimination of the consequences of prior discrimination and unequal opportunities in achieving the same result. This means that special affirmative actions should be understood as privileging of a group of persons in light of their prior disadvantaging which prevented them from equal access to opportunities in practice. Such actions complement the effects of the principle of equal treatment, which would not suffice, by itself, to ensure equal access to opportunities for persons with disabilities; equal access to opportunities, however, does not ensure the equality of the results of such access. 

24. A legal regulation using the concepts of equality of opportunity and non-discrimination and allowing adoption of special affirmative actions could be constitutionally acceptable. As has been emphasized in paragraph 18 of this Judgment, such regulation must fully respect domestic definition of general principle of equality and non-discrimination, otherwise it will be in conflict with the Constitution.

Article 12 para. 2 of the Constitution, as well as its interpretation by the Constitutional Court thus far, which should be maintained, prohibits both positive and negative discrimination on grounds of sex, race, color, language, faith, religion, political affiliation or conviction, national or social origin, association with any national minority or ethnic group, property, birth or any other status. Therefore adopting of special affirmative actions, which are otherwise generally accepted legislative mechanisms for prevention of any disadvantaging linked to racial or ethnic origin, is in conflict with Article 12 para. 2 of the Constitution and hence with Article 12 para. 1 of the Constitution.

After all, the representative of the National Council of the Slovak Republic confirmed this at the oral hearing when he stated that “Article 12 unequivocally rules out any discrimination, both positive and negative.” The representative of the National Council further added that “Apparently unambiguous constitutional language becomes less clear in light of Article 38 which contains provision which in essence provide for positive discrimination of a certain group of people.” The Constitutional Court rejected this argument, even though Article 38 para. 1 and 2 in fact creates advantages for women, minors and persons with disabilities in terms of enjoyment of their fundamental rights. The cited provision of the Constitution must be understood as a complementary regulation to Article 12 para. 2 which allows positive actions. It must be reminded in this connection that taking into consideration of the de facto inequality of women, minors and persons with disabilities and balancing of such inequality in a way outlined in Article 38 para. 1 and 2 of the Constitution and the laws implementing this provision is a legitimate objective which cannot be achieved in any other way but through such legislative solution which includes positive actions.

In examining the constitutionality of temporary work of students, the Constitutional Court in this connection stressed the following (PL. ÚS 10/02): “No statutory regulation which favors certain group of persons can be, only because of this, regarded as violating the principle of equality. Appropriate preferential treatment in the area of economic, social, cultural and minority rights is not only acceptable but sometimes also necessary in order to eliminate natural inequalities among various groups of persons.” The Constitutional Court, however, maintained in this judgment that such statutory regulation must be based on the Constitution, specifically in Articles governing the status of women, minors and persons with disabilities. Only than such statutory regulation will not be in conflict with Article 12 para. 2 of the Constitution but just the opposite; it will complement its goal, essence and purpose entirely on the constitutional basis (Article 38 of the Constitution).

This judgment of the Constitutional Court means that in the constitutional order of the Slovak Republic only such departure from universal understanding of equality (prohibition of discrimination) is recognized as universally accepted approach to ensuring of equality of rights which has an explicit constitutional basis reflecting natural inequalities among people; failure to balance such inequalities through statutory measures could lead to unjustified harshness with respect to certain groups of persons (such as minors, women and persons with disabilities). In the opinion of the Constitutional Court the contested provision of the Antidiscrimination Law does not have such constitutional basis which would justify constitutionally permissible departure from the universal principle of equality expressed in Article 12 para. 1 second clause and in Article 12 para. 2 of the Constitution.

25. For the aforesaid reasons the Constitutional Court decided that section 8 para. 8 of the Antidiscrimination Law is not in compliance with Article 1 para. 1 and Article 12 para. 1 first clause and para. 2 of the Constitution. This conclusion of the Constitutional Court is based on the fact that the contested provision of the Antidiscrimination Law

a. by adopting positive actions, which include special affirmative actions, establishes privileging (positive discrimination) of persons on the basis of racial or ethnic origin,

b. does not define, at least generally, the subject, content and criteria for adoption of special affirmative actions, thereby, in a constitutionally unacceptable manner, infringing upon legal certainty in legal relations created before and after adoption of special affirmative actions and finally

c. by omitting temporality of special affirmative actions as a key element, could become a basis for discrimination (so called reverse discrimination) of other groups without any constitutionally accepted basis.

26. Given this statement, the Constitutional Court did not deem necessary to consider in detail other objections stated in the petition to institute proceedings, which question compliance of the contested provision with other articles of the Constitution.

Under Article 32 para. 1 of the Act on the Constitutional Court, dissenting opinions of Justices Alexander Bröstl, Juraj Horváth, Ľudmila Gajdošíková and Lajos Mészáros, who disagreed with the decision of the plenum, and the dissenting opinion of Justice Eduarda Bárány who disagreed with the reasoning, are attached to this judgment.

 PL. ÚS 8/04

Dissenting opinion of Justice Eduard Bárány

With respect to the judgment of the plenum of the Constitutional Court of the Slovak Republic 

in case PL ÚS 8/04

Under section 32 para. 1 of Act of the National Council of the Slovak Republic No. 38/1993 Coll. on the Organization of the Constitutional Court of the Slovak Republic, on Proceedings Before the Court and the Status of Its Judges, as amended (hereinafter only “the Act on Constitutional Court”) I hereby attach this dissenting opinion to the judgment of the Constitutional Court of the Slovak Republic the (hereinafter only “the Constitutional Court”) PL. ÚS 8/04-202 of October 18, 2005.

The definition of the Slovak Republic as a law-governed state under Article 1 para. 1 of the Constitution of the Slovak Republic (hereinafter only “the Constitution”) means that the Slovak Republic does not just declare the fundamental rights and freedoms but, above all, guarantees them in reality.

In order for the rights and freedoms under the Constitution and international agreements to be real and hence for the equal rights to be real, a positive discrimination based on a preferential treatment of selected groups, including affirmative actions, is necessary in certain cases. The limits on the use of positive discrimination are delineated by prohibited reasons of discrimination set forth in Article 12 para. 2 of the Constitution and certain provisions of international agreements as set forth in Article 7 para. 5 and Article 154c of the Constitution.

Positive discrimination is not prohibited absolutely under criteria set forth in Article 12 para. 2 of the Constitution, however, it must respect Article 13 para. 2, 3 a 4 of the Constitution as is the case with the fundamental rights and freedoms. The equal rights principle is applied to the existing factual and legal circumstances within the limits of the Constitution. A legal limit for the application of the constitutional principle of prohibition of discrimination for reasons set forth in Article 12 para. 2 of the Constitution are other provisions of the Constitution and international agreements and any measure falling within permissible exception from Article 12 para. 2 of the Constitution must be necessary for the application of a specific fundamental right or freedom under the Constitution or an international agreement or another provision of the Constitution or an international agreement.

Even if some of the prohibited reasons of discrimination exist, so called “positive discrimination” is permissible, provided that

a. the permissibility is explicitly stated in the Constitution or an international agreement pursuant to Article 7 para. 5 and Article 154c of the Constitution or
b. it has a form of a specific measure, it is encompassed in law and is necessary to ensure a real application of certain right under the Constitution or an international agreement pursuant to Article 7 para. 5 and Article 154c of the Constitution.

Any exception from the constitutional prohibition of discrimination (Article 12 para. 2 of the Constitution) must be under Article 13 para. 2 of the Constitution explicitly provided for in a law. Any general and indistinctive refutation of the constitutional prohibition of so called positive discrimination for the reasons or race or nationality set forth in Article 12 para. 2 of the Constitution means refutation of its essence (Article 13 para. 4 of the Constitution).

The contested provision of Article 8 para. 8 of Act No. 365/2004 Coll. on Equal Treatment in Certain Areas and on Protection Against Discrimination, amending and supplementing certain acts (“ the Antidiscrimination Law”), does not satisfy any of the stated criteria. Special specific rights of members of national minorities and ethnic groups are set forth in Article 33 and mainly in Article 34 of the Constitution and no right to their general and indistinct “preferential treatment” can be inferred from them.

A high level of vagueness [in definition] of “certain affirmative actions” suggests, in the context of the contested provision, that these are not sufficiently specific measures set forth directly in law which should ensure that certain rights under the Constitution or an international agreement pursuant to Article 7 para. 5 and Article 154c of the Constitution are real.

Given unfortunate historical experience, it is necessary in Central Europe to pay special attention to any granting of greater or lesser rights for reasons of race or ethnic origin. The contested provision uses the terms race and ethnic origin, thereby challenging the meaning of Article 12 para. 2 of the Constitution which provides that the nationality in the Slovak Republic is correctly a matter of a free decision of a citizen that can be changed at any time.  Any provision of a law whose application requires disclosure of national or racial origin is bypassing Article 12 para. 2 of the Constitution.
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