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      The Constitutional Court of the Republic of Croatia, comprising Smiljko Sokol, the President of the Court, and judges Marijan Hranjski, Petar Klaric, Mario Kos, Jurica Malcic, Ivan Matija, Ivan Mrkonjic, Jasna Omejec, Zeljko Potocnjak, Agata Racan, Emilija Rajic, Vice Vukojevic, and Milan Vukovic, deciding in the procedure of the evaluation of conformity of the law with the Constitution, at the session held on 12 April 2001, adopted the 

RULING AND DECISION

      I. Pursuant to the provision of Article 36, Paragraph 2 of the Constitutional Law on the Constitutional Court of the Republic of Croatia (“Official Gazette”, No. 99/99), the procedure of evaluation of conformity with the Constitution of the Republic of Croatia of parts of the provisions of Article 17, Paragraphs 3 and 4 and Article 25 of the Constitutional Law on Human Rights and Freedoms and Rights of Ethnic and National Minorities in the Republic of Croatia ("Official Gazette", No. 65/91, 27/92, 34/92 – cleared text, 51/00, 105/00 – cleared text) is initiated and the following is 

      repealed:

-     the provision of Article 17, Paragraph 3 in its entirety,

· the provision of Article 17, Paragraph 4 in the part that reads: “and relieve of duty”,

· the provision of Article 25 in the part that reads: “and relieve of duty”.

      II. The proposal of the Croatian Pure Party of Rights, represented by its President Ivan Gabelica, to initiate the procedure of evaluation of conformity with the Constitution of the provisions of the entire Article 17 of the stated Constitutional Law on Human Rights and Freedoms and Rights of Ethnic and National Minorities in the Republic of Croatia is not accepted.

E x p l a n a t i o n

1

      1. On the occasion of the proposal to initiate the procedure of evaluation of conformity with the Constitution of the Republic of Croatia of Article 17 of the Constitutional Law on Human Rights and Freedoms and Rights of Ethnic and National Minorities in the Republic of Croatia ("Official Gazette", No. 65/91, 27/92, 34/92 – cleared text, 51/00, 105/00 – cleared text; hereinafter: the Constitutional Law on Human Rights), stated in Item II of the statement of the verdict of this decision, the Constitutional Court has itself, by applying the provision of Article 36, Paragraph 2 of the Constitutional Law on the Constitutional Court of the Republic of Croatia (hereinafter: the Constitutional Law), initiated the procedure of evaluation of the conformity of the provisions of Article 17, Paragraphs 3 and 4 and Article 25 of that Law with the Constitution in the part in which it is determined that the representatives of ethnic and national communities or minorities in the Croatian Parliament are representing only the communities or minorities which have elected them, as well as in the part in which the “recall” of the representatives of national minorities in the Croatian Parliament is foreseen.

      2. The provision of Article 17, Paragraph 3 of the Constitutional Law on Human Rights reads:

      “The representatives as per Paragraph 2 of this Article shall be the representatives of all ethnic and national communities or minorities which have elected them and shall be obliged to protect their interests”.

      The provision of Article 17, Paragraph 4 of the Constitutional Law on Human Rights reads:

      “The manner of election and relief of duty of the representatives as per Paragraphs 1 and 2 of this Article shall be regulated by law and other regulations regulating the elections in the Republic of Croatia”.

     The provision of Article 25 of the Constitutional Law on Human Rights reads:

      “The provision of Article 17, Paragraph 1, a part of the provision of Paragraph 4 relating to the manner of election and relief of duty of the representatives as per Paragraph 1, as well as the provisions of Paragraph 5, shall be applied from the day of proclamation of the results of the next census of the Republic of Croatia, counting from the day of coming into effect of the Constitutional Law on Amendments to the Constitutional Law on Human Rights and Rights of Ethnic and National Communities or Minorities in the Republic of Croatia (“Official Gazette”, No. 51/00)”.

      3. The provision of Article 74 of the Constitution of the Republic of Croatia is directly competent for the evaluation of the constitutionality of the stated provisions of the Constitutional Law on Human Rights, which reads:

       “The representatives in the Croatian Parliament shall not have a binding mandate”.

       In compliance with that constitutional provision, the mandate of the representatives in the Croatian Parliament is not binding or imperative, but representative or free. The system of the representative rule in the Republic of Croatia is constitutionally and legally expressed through the representative or free mandate,. The representative mandate is such a relation between the voters and their representatives in the Parliament in which the representatives are, in their actions, - i.e. in discussions, in taking attitudes and in voting in the representative body - independent from the standpoints of the voters who have elected them.

     The legal nature of the representative mandate is derived from the theory on the inseparable people’s sovereignty. The elected representative is the holder of the collective mandate which he acquired by the election. He represents the interests of the entire people in the representative body, not only of the voters who have elected him, i.e. the electoral unit in which he was elected. That is why a representative cannot be responsible to those voters who have voted for him, nor is he obliged to represent their interests, nor can the voters who have elected him relieve him of duty.

      On the other hand, opposite to the representative or free mandate is the so-called obligatory or imperative mandate. It assumes the right of the voters, who have elected an individual representative to a representative body, to give mandatory instructions to their representative, with the representative’s duty to adhere to these instructions. The other side of the imperative mandate is the right to relieve a representative of duty by those who have elected him.

      4. By stipulating in Paragraph 3 of Article 17 of the Constitutional Law on Human Rights that the representatives of ethnic and national communities or minorities are representatives of only those ethnic and national communities or minorities which have elected them, as well as by stipulating in Paragraph 4 of Article 17 and Article 25 of the same law the possibility to relieve those representatives of duty, the legislator acted contrary to Article 74 of the Constitution of the Republic of Croatia, because he unconstitutionally foresaw the imperative or binding mandate for one category of representatives. At the same time, by doing so, he put one category of representatives in an unequal position before the Constitution and laws.

      Due to the aforementioned reasons, the Constitutional Court repealed the provision of Article 17, Paragraph 3 of the Constitutional Law on Human Rights in its entirety, as well as the provisions of Article 17, Paragraph 4 and Article 25 of the same law in the parts that read: “and relieve of duty”, because they are contrary to the constitutional provision on representative or free mandate of the representatives in the Croatian Parliament.

II

      5. The original proposal of the Croatian Pure Party of Rights to initiate the procedure in this case, received in September 1998, related only to the provision of Article 18 of the Constitutional Law on Human Rights, published in “Official Gazette”, No. 65/91, and, following the amendments of that Constitutional Law in 2000 (“Official Gazette”, No. 51/00), the proponent amended the proposal.

      Article 18 became Article 17 in the cleared text of the Constitutional Law on Human Rights from 2000 (“Official Gazette”, No. 105/00), and in this decision it is referred to as Article 17.

      Following the Amendments to the Constitution of the Republic of Croatia (“Official Gazette”, No. 113/00), the proponent was requested to answer whether she remains by//with her proposal for the evaluation of constitutionality of the disputed provision of (the current) Article 17. The proponent did not respond to the inquiry. 

      The disputed provisions and parts of the provisions of Article 17 of the Constitutional Law on Human Rights, with editorial (??) exemption of those provisions and parts thereof which were repealed by this decision because of their non-conformity with the Constitution read as follows:

      “Members of ethnic and national communities or minorities participating in the population of the Republic of Croatia with more than 8%, shall have the right to the representation proportional to their share in the total population in the Croatian Parliament and the Government of the Republic of Croatia, as well as in the bodies of supreme judicial authorities.

      Members of ethnic and national communities or minorities participating in the population of the Republic of Croatia with less than 8%, shall have the right to elect not less than five, and not more than seven representatives to the House of Representatives of the Croatian State Parliament, in compliance with the Law on Election of Representatives to the Croatian State Parliament. 

      The manner of electing the representatives as per Paragraphs 1 and 2 of this Article shall be regulated by the law and other regulations stipulating the elections in the Republic of Croatia.

      The representation of an ethnic and national community or minority as per Paragraph 1 of this Article in other state authority bodies of the Republic of Croatia shall be ensured by the Law on Organisation of State Authority”.

      6. The proponent states that the disputed provisions of Article 17 are not in accordance with the provisions of Article 1. Paragraphs 2 and 3, Article 2. Paragraph 1, Article 14, Article 15. Paragraphs 1 and 2 and Article 45. Paragraph 1 of the Constitution of the Republic of Croatia. 

      The proponent deems that the provisions of Article 1 of the Constitution contain a definition of people in the constitutional-legal sense, from which she derives the conclusion that the right to elect representatives to the representative bodies belongs exclusively to the community of all citizens, and not to an individual special group which is only a part of the people. With regard to Article 2 of the Constitution, the proponent emphasises that each people’s representative represents and protects the rights and interests of the entire people, not only the rights and interests of national communities or minorities. With regard to Article 14 of the Constitution, the proponent states that certain citizens cannot have special rights on the basis of the fact that they have certain ethnic origin. With regard to Article 15 of the Constitution, the proponent claims that the national minorities are mutually discriminated and not in an equal position, and that the constitutionally-guaranteed rights of the national minorities do not include the right to a special proportional representation in the judicial and executive bodies. Finally, with regard to Article 45 of the Constitution, the proponent claims that “the number of voters who will elect one representative from among the ranks of national minorities in the special electoral units (…) is ten times smaller than the number of voters voting for one representative in other electoral units”, whereby the principle of equal weight of a voter’s vote, guaranteed by the Constitution, has been violated.

      The proposal to initiate the procedure is not accepted.

      7. Apart from the provision of Article 74 of the Constitution, stated in Item 3 of the explanation of this decision, the immediately competent to evaluate the constitutionality of the provisions of Article 17 of the Constitutional Law on Human Rights, due to the reasons stated by the proponent in her submission, are the provisions of Article 15, Paragraph 2 of the effective Constitution of the Republic of Croatia (“Official Gazette”, No. 124/00 – cleared text), as well as the provisions of the General Convention for the Protection of National Minorities, which constitutes a part of the internal legal system of the Republic of Croatia pursuant to the Law on Confirmation of the General Convention for the Protection of National Minorities, which was passed by the House of Representatives of the Croatian Parliament on 19 September 1997 (“Official Gazette” – International Contracts, No. 14/97).

      At the time of submission of the amended proposal to evaluate the constitutionality of the disputed Article 17 of the Constitutional Law on Human Rights, the equality of members of all the national minorities in the Republic of Croatia was guaranteed in Article 15, Paragraphs 1 and 2 of the Constitution, as well as the freedom to express the ethnical affiliation, free use of language and letter and cultural autonomy. 

      Amendments to the Constitution from November 2000 (“Official Gazette”, No. 113/00), which the proponent could not have originally bore in mind, because they were passed after the amendment to the proposal for the initiation of the procedure was submitted, the new Paragraphs 2 and 3 were added in Article 15 of the Constitution. The proponent, however, did have the possibility to declare herself with regard to those amendments to the Constitution, but she failed to do so.

      According to Paragraph 2 of Article 15 of the effective Constitution, the equality and protection of the national minorities’ rights is regulated by the constitutional law which is passed in the procedure for passing the organic laws.

      According to Paragraph 3 of Article 15 of the effective Constitution, the law may, apart from the general right to vote, ensure special right to the members of national minorities to elect their representatives in the Croatian Parliament.

      Furthermore, according to Article 1 of the General Convention for the Protection of National Minorities, the protection of national minorities, as well as the protection of rights and freedoms of national minorities’ members constitutes an integral part of the international protection of human rights and, as such, belongs to the area of international co-operation.

      Finally, in Article 4, Paragraphs 2 and 3 of the General Convention for the Protection of National Minorities, it is stipulated:

      “2. The parties shall be obliged to, if necessary, adopt appropriate measures with the aim of promoting the full and efficient equality between the members of a national minority and the members of the majority population in all areas of economic, social, political and cultural life. With regard to this, the parties shall, in an appropriate manner, take into consideration the specific conditions of national minorities’ members.

      3. The measures adopted in compliance with Paragraph 2 shall not be considered an act of discrimination”.

      In compliance with that, Article 15 of the General Convention stipulates that the parties shall also create conditions for the efficient participation of persons belonging to national minorities in public affairs, especially those related to themselves. 

      8. The provisions of Article 1. Paragraphs 2 and 3, Article 2. Paragraph 1 and Article 14 of the Constitution of the Republic of Croatia are also subordinately competent for the evaluation of the constitutionality of the disputed provisions of Article 17 of the Constitutional Law on Human Rights.

      Pursuant to the provisions of Article 1, Paragraphs 2 and 3 of the Constitution, the authority in the Republic of Croatia stems from the people and belongs to the people as a community of free and equal citizens, and the people exercise the authority by electing their representatives and by a direct deciding.

      Pursuant to the provision of Article 2, Paragraph 1 of the Constitution, the sovereignty of the Republic of Croatia is inalienable, inseparable and untransferable.

      Pursuant to the provision of Article 14, Paragraph 1 of the Constitution, each man and citizen in the Republic of Croatia shall have all the rights and freedoms, regardless of his race, colour of skin, sex, language, religion, political or other affiliation, national or social origin, property, birth, education, social position or other characteristics. Pursuant to the provision of Paragraph 2 of the same Article, all are equal before the law.

       9. From the aforementioned provisions of the Constitution and the General Convention for the Protection of National Minorities, which, in compliance with Article 141 of the Constitution, constitutes a part of the internal legal system of the Republic of Croatia, and which is, by legal force, above the law, it is evident that the application of the principle of equality does not always provide for sufficient protection of the minority groups. If the principle of equality was immediately applied alone, which is the standpoint of the proponent, the special characteristics and specific interests of the minority national and ethnic communities in the society would be neglected, which might, in certain cases, lead to their discrimination. Therefore, the exclusive individual protection, limited to the protection of classic fundamental rights of individuals, is no longer considered sufficient. In accordance with that, the application of the principle of positive discrimination, contained in Article 15, Paragraph 3 of the Constitution, points at the detachment from the strictly individual concept of the protection of minority members in the Croatian society, i.e. at the acceptance of the constitutional and legal concept of the minority rights as the collective rights of minority communities.

      According to that concept, an ethnic and national community or minority as such shall be entitled to the rights stipulated by the Constitution, international conventions and national legislation. By the insight into the Report of the Council of Europe’s Commission for Democracy Through Rights, titled “The Protection of Minorities at the National Level: Diversity of Legal Models”, it was determined that several countries, such as, for example, Albania, Austria, Greece, Croatia, Italy, Canada, Hungary, Norway, a couple of German provinces and Slovenia have, to a varying extent, established positive measures on behalf of certain categories of individuals with the aim to remove the non-equality caused by mutual differences.

      10. Starting from the above mentioned standpoint, as well as from the authorities of the Croatian Parliament to independently decide on the regulation of legal and political relations in the Republic of Croatia (Article 2, Paragraph 3, Subparagraph 1 of the Constitution), the Court deems that the stipulation of proportional participation of members of ethnic and national communities or minorities in representative and other bodies of state authority, i.e. the legal determination of the number of members of ethnic and national communities or minorities in the state representative body is not contrary to the Constitution, because Article 15, Paragraph 3 explicitly stipulates the constitutional-legal possibility to ensure the members of national minorities, apart from the general right to vote guaranteed by Article 45, Paragraph 1 of the Constitution, also the special right to elect their representatives to the Croatian Parliament. Consistently with that, the legal insurance of their right to representation in other state authority bodies, as well, cannot be evaluated as contrary to the accepted and guaranteed principle of positive discrimination as per Article 15, Paragraph 3 of the Constitution, as one of the values on which the constitutional and legal system of the Republic of Croatia is based upon. Finally, the legal establishment of a difference between the members of ethnic and national communities or minorities participating in the population of the Republic of Croatia with more than 8% and those whose participation in the population is less than 8%, is not contrary to the constitutional provisions. Legal regulations which take into consideration the specific conditions of the members of national minorities, according to the explicit provision of Article 4, Paragraph 3 of the General Convention for the Protection of National Minorities, are not considered an act of discrimination neither in relation between the majority population and ethnic and national communities or minorities on one hand, nor in the mutual relation of those communities or minorities, on the other.

      11. Due to all the aforementioned reasons, it was ruled and decided as in Items I and II of the statement of the verdict. The ruling in this case is based on the provision of Article 53, Paragraph 1, and the decision on the provisions of Article 41, Paragraphs 1 and 2 of the Constitutional Law.

      Number: U-I-732/1998

      Zagreb, 12 April 2001

CONSTITUTIONAL COURT OF THE REPUBLIC OF CROATIA

President

Dr. Sc. Smiljko Sokol (signed)
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