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Introduction

The Act on Legal Status of Hungarians Living in Neighbouring Countries (hereinafter the Hungarian Law) that was recently adopted by the Hungarian Parliament sparked off a political tumult in countries neighbouring with Hungary, especially in Romania and Slovakia. At the beginning instead of international law experts, politicians from various political parties air their “expert” opinions that they themselves consider well founded. For example they made increasing number of arguments Law’s discriminatory character and that it contravenes the international law and EC Treaty.

 

It is beyond any doubt that excluding ethnic Hungarians living in Austria from the adopted law’s competence will only strengthen the suspicion of those people who have claimed the law’s incompatibility with EU legislation. Unfortunately, we have to conclude that the ongoing debate is again taking place on two different levels as many times before when the issue of ethnic minorities was at stake; however, one level seems to prevail. Leaving disputes on various legal aspects of the law aside, the decisive aspect seems to be historic and psychological, both in Romania and in Slovakia. We believe that any legal dispute should always focus on legal issues.

 

Center for Legal Analyses-Kalligram Foundation would like to provide more information on the on-going debate about this very new form of protection of minorities. First of all, with a comparative analysis of the laws on legal status of ethnic Slovaks and ethnic Hungarians would like to raise, the form and scope of the Law is not new, having already examples from different European countries. The Slovak Parliament passed similar law in 1997. To address the issue CLA-Kalligram set up a team of Slovak and Hungarian lawyers to compare the legal standard of the Slovak and Hungarian version from different viewpoint.

 

 

I. Discrimination 

 

The European Commission for Democracy Through Law (hereinafter the Venice Commission), the consultative body of the Council of Europe consisting of legal experts specified that kin-states adopting such unilateral measures must make sure that the measures respect certain principles including the territorial sovereignty of the other state, existing agreements, friendly relations, human rights, and fundamental freedoms.

 

Having mentioned the allusions to discriminatory character of the Hungarian Law, it is also necessary to mention a verdict of the Hungarian Constitutional Court which ruled that the Hungarian government might apply positive discrimination regarding Hungary’s authorizations, provided that such positive discrimination is in compliance with country’s valid international obligations and that it does not make distinctions within the positively discriminated population group. The essence of positive discrimination rests in the principle that the central government may grant greater rights or resources to a certain population segment in hopes of overcoming the handicaps of this minority’s belonging to the majority. The only condition is that no discrimination can be made among the members of the group.

 

The international law also recognizes the institution of positive discrimination (in case of Slovakia it’s the law 70/1997, The Act on Expatriate Slovaks and changing and complementing some laws, hereinafter the Slovak Law), which has been embodied in two anti-discriminatory directives adopted last year by the European Commission (Race Directive 2000/43/EC and Employment Directive 2000/78/EC). Both directives have become part of the acquis communautaire, which means that all candidate countries aspiring for EU membership must implement it. These two directives ban all kinds of discrimination, paying special attention to racial discrimination, ethnic discrimination, religious discrimination, sexism, and ageism, but allow particular members states to introduce positive discrimination. The provisions support positive discrimination (positive action), which means special assistance for minority groups being at a disadvantage. In this case, the provisions could only support the application of positive discrimination if the negative discrimination was applied on the territory of Hungary.

 

Additional relevant international document ratified by Hungary and Slovakia as well is the Framework Convention for the Protection of National Minorities (Council of Europe, adopted in 1995). The Article 4 (2) states: “The Parties undertake to adopt, where necessary, adequate measures in order to promote, in all areas of economic, social, political and cultural life, full and effective equality between the persons belonging to the majority. In this respect, they shall take due account of the specific conditions of the persons belonging to national minorities”. In addition the Article 4 (3) declares, that the measures adopted in accordance with paragraph 2 shall not be considered to e an act of discrimination. However, this provision is a general basic principle, neither the Framework Convention, nor the other international documents declare, that the individuals belonging to minorities are entitled to specific measures promoting effective equality only from their home countries.

 

 

II. The bounds of the two laws

 

Since the context of international law is identical for both countries, the differences between the Slovak Law and the Hungarian Law rest mostly in different domestic legal regulations and in political situation of the target groups (i.e. ethnic minorities). It may come as a surprise that although the Hungarian Law contains three times as many articles than the Slovak law. The Slovak law is generally sterner than its Hungarian counterpart, especially in the field of providing economic grants. The Law which since 1997 regulates the legal status of ethnic Slovaks living abroad applies to all persons who declare themselves to be Slovaks, whereas the law on legal status of ethnic Hungarians only applies to citizens of neighbouring countries. Also, the Slovak Law guarantees broader rights than its Hungarian counterpart in the field of education and employment. In Slovakia, the beneficiaries can work without work permit and without limiting the length of their stay. The only prerequisite of the work is the obtaining of the ID card of a foreign Slovak. At this point the Slovak law is more favourable than the Hungarian one, as the later permits labour only for a limited period of time. According to both laws, those involved have neither active nor passive franchise.

 

Both laws are declarative, containing basic theoretical provisions. The chief objectives of the Hungarian Law can perhaps be best illustrated by Article 6, Paragraph 3 of the Hungarian Constitution which reads as follows: “The Republic of Hungary acknowledges its responsibility for the fate of Hungarians living beyond its borders and shall support fostering their relations with Hungary.” The rights and obligations circumscribed by the Hungarian law have been merely defined, without specifying the ways of implementing the law and its particular provisions. After all, that would have been impossible since the law deals with an entire scope of privileges, ranging from education through transportation. Consequently, in a significant number of instances the law leaves it up to specific legal regulations to handle the particulars. These legal regulations will be issued in the form of individual ministries’ orders, which is supposed to facilitate implementation of the law. Circumscribing the concrete rights and obligations through legal regulations of lower legal force may prove to be much more efficient and swift compared to rather lengthy and excessively formal legislative procedures. It should enable individual ministries to modify and amend particular orders as the need may arise, which should enhance the law’s flexibility in addressing future requirements. Nevertheless, this approach has certain drawbacks as well. Particular regulations may be either too brief which might cause that the declared privileges would remain merely on paper, or they may go in more details than necessary. It is also important how will individual ministries succeed in implementing the law.

 

II. The projection of the constitution 
 

The most significant point for the legislators when making the law on status of ethnic Hungarians was that the law mustn’t have extraterritorial effects. In other words, its force shouldn’t have influence on the territories and citizens of other countries, but only in terms of duties and obligations, as the law does provide many kinds of privileges and assistance for Hungarians living in neighbouring countries.

 

According to some opinions, the regulation of the law is incompatible with 2 notions of the Article 12, Paragraph 2 and 3 of the Constitution of the Slovak Republic, as Paragraph 2 prohibits discrimination and Paragraph 3 regulates the question of national affiliation.

 

Article 12, Paragraph 2 bans discrimination on the basis of – including but not limited to - gender, race, colour, language, religion, personal or political affiliation, national or social origin or ethnic affiliation, and states that nobody can be put at a disadvantage or be given a preference based on these. But there are exceptions, even in the constitution. In accordance with Article 38, women, the juvenile and people with medical handicaps must receive special treatment concerning employment.

 

The aim of the Hungarian Law is to grant special rights to ethnic Hungarians, which means that Hungarians in Slovakia would be given certain preferences as opposed to other citizens. And so – seemingly - the law would be incompatible with Article 12 of the constitution. The key word is seemingly, as the constitution itself does stipulate positive discrimination as well. Moreover, Slovakia has signed more international documents that enable positive discrimination towards some groups of population. As we have already mentioned, the only condition is that no discrimination can be applied within the group.

 

According to Article 12, Paragraph 3 of the constitution, every citizen is free to decide about his nationality and exerting influence on anyone in any way is strictly prohibited. The choice of nationality is a personal decision and officials have to acknowledge it without setting conditions, so our personal integrity is guaranteed in this respect. But there are anxieties about the fact that people of other nationalities may claim themselves Hungarian, only because of the privileges and assistance guaranteed for the ethnic Hungarians by the law. This problem can be easily solved, as the prerequisite of the Hungarian status is the ID card of a foreign Hungarian, which is obtainable only under certain circumstances. Organizations that recommend issuing the ID cards are not qualified for deciding on the applicants’ nationality, they only provide information concerning the obtaining of the ID card.

 

These organizations are not part of the Hungarian public administration, neither any administrative procedure, not even in the country where the given organization operates. Therefore, their decisions, the recommendations themselves will be viewed by Hungarian authorities merely as opinion of a civic association, and should be viewed likewise by other countries too. The recommending organization won’t issue the recommendation on the basis of administrative procedure, as there is no need for a general procedural pattern. The organization is free to set its own conditions, as the applicant wishes to join a civic association. According to the Constitution of the Slovak Republic, the applicant has the right to claim himself Hungarian without meeting the requirements of the organization. Though there might be various reasons for rejection of the ID card (e.g. no sufficient command of the Hungarian language), the fact of not being of Hungarian nationality can’t be such, for a decision like this would violate the constitutional rights of the applicant.

 

The Venice Commission's report approved measures set up by the Hungarian Law, calling them "legitimate, however the commission argued that kin-states should not issue documents verifying kin-identity abroad, as such action infringes on the sovereignty of the state in which the kin national resides. As the Biggotry Monitor stated in the opinion issues: some kin-states issue documents certifying the kin-identity of the bearer and entitling that person to preferential treatment and assistance.

 

 

IV. The force of both laws

 

The Slovak Law has been in force for five years. The law circumscribes the legal status of ethnic Slovaks living abroad, their rights and obligations when on the territory of the Slovak Republic, necessary legal procedures applicable to granting the status of a “foreign Slovak,” and competence of particular central state administration organs in respect to ethnic Slovaks living abroad.

 

One of the few differences between the two laws is their force. Though the target group of both laws are ethnic minorities abroad, their aims are different. While the aim of the Act on Legal Status of Ethnic Hungarians is to foster the prosperity of Hungarian minorities in their homelands, i.e. outside Hungary, the law on legal status of ethnic Slovaks provides help and allowances only in Slovakia.

 

According to conditions stipulated by the law, the status of a foreign Slovak may be granted to any person who:

 Not a citizen of the Slovak Republic

 Is of Slovak nationality or of Slovak ethnic origin (i.e. someone of the applicant’s linear ancestors up to the third generation must have Slovak nationality)

 Has Slovak cultural and linguistic awareness (i.e. has at least a passive command of the Slovak language together with basic orientation in the aspects of Slovak life and customs, or can substantiate his or her active manifestations of belonging to the Slovak ethnic community).

 

The person who applies for the status of a foreign Slovak (hereinafter referred to as “applicant”) has to furnish proper documentary evidence substantiating his Slovak nationality or Slovak ethnic origin, e.g. applicant’s birth certificate, death certificate or other acceptable extract from the register, or any other document that qualifies as a public record containing details on applicant’s nationality or nationality of someone of his or her lineal ancestors up to the third generation. If the applicant cannot furnish the necessary documentary evidence, he may submit a written declaration either issued by a Slovak organization registered in the country of the applicant’s origin, or by two fellow citizens provably of Slovak nationality.

 

The applicant has to establish his or her Slovak cultural and linguistic awareness either by the results of his or her previous activities, by a written declaration issued by the association of compatriots that is registered in the country of applicant’s origin, or - if such an organization does not exist - the applicant must submit testimonies of at least two other foreign Slovaks who live in the same country and have already obtained an ID card of a foreign Slovak.

 

On the contrary, the Hungarian Law aims at Hungarians living in countries neighbouring with Hungary (i.e. in Croatia, Yugoslavia, Romania, Slovenia, Slovakia, and Ukraine) but it also provides different privileges for these people when being in Hungary.

 

The law introduces a special category of a “person with privileges” which includes people who:

· Were deprived of Hungarian citizenship through involuntary renunciation; 

· Do not have a permission that would entitle them to reside permanently in Hungary; 

· Have an ID card of a foreign Hungarian. 

 

When comparing both laws’ conditions for granting the status of a foreign Slovak or Hungarian, respectively, one has to conclude that the Slovak Law is more liberal when it comes to determining applicant’s ethnic origin. If the applicant cannot furnish proper documentary evidence, it is sufficient if he shows an acceptable command of Slovak. And even if he does not have an acceptable command of Slovak, it is enough if he can prove his relation to the Slovak nation and its culture by furnishing evidence on someone of his or her lineal ancestors up to the third generation having Slovak ethnic origin. In a special instance it is sufficient if two persons who own an ID card of a foreign Slovak confirm that the applicant also deserves to own such an ID card. Furthermore, the applicant must always submit a certificate of character and a doctor’s statement that he or she does not suffer from and is not a carrier of any contagious disease.

 

V. The ID card

 

The prerequisite of obtaining the Slovak status (just like in the case of the Hungarian) is the possession of the ID card of a foreign Slovak, which is issued in accordance with the law. The ID makes it possible for its owner to take advantage of the benefits and subsidies guaranteed by the law. The ID card of a foreign Slovak (hereinafter referred to as “ID card”) can be issued to any person who is older than 15 and meets requirements stipulated by the law (see above). Children under 15 may, at applicant’s request, be registered in applicant’s ID card if international treaties allow such registration that Slovakia has signed. In this case the benefits apply to the child as well. The ID card is issued for an indefinite period of time. The ID card is valid only on the territory of the Slovak Republic and cannot substitute either the passport or the personal identity card.

 

The ID card may not be issued to a person:

 Under 15

 With a criminal record

 Being tried for a criminal act

 

The owners of the Slovak ID card are allowed to stay in Slovakia without a visa as long as they wish, and - as opposed to other foreigners - they don’t need to obtain any other permissions (e.g. the work permit) either. (By contrast, the holders of the Hungarian ID card have to obtain the work permit.) And similarly to those Slovakian citizens older than 70, they can use public transport free of charge too.

 

Unfortunately, so far the ID card has not fulfilled hopes and expectations that were placed in it: out of approximately 2.5 million Slovaks, most of whom have emigrated to foreign countries in the past, less than 10,000 people applied for the ID card. Unlike Hungarian ID card, the Slovak ID card is not geographically limited and may be issued to citizens of any country if they comply with stipulated conditions. Furthermore, ethnic Slovaks are scattered around the world and no country neighbouring with Slovakia has any significant community of ethnic Slovaks; consequently, the impact of the Slovak law on ethnic Slovaks living abroad is far less significant and has far lesser political implications than its Hungarian counterpart.

 

The basic document confirming the status of a foreign Hungarian is also an ID card. Entitled to privileges provided by the law are only those ethnic Hungarians who possess an ID card. On the other hand, foreign organizations requesting grants from the Hungarian government do not have to apply for an ID card.

 

A problem is that organizations, which recommend issuing an ID card, are not part of the Hungarian public administration. Therefore, according to this law, Hungarian authorities merely as opinions of civic association will view their decisions and recommendations. A question remains whether a recommendation has any decisive effect for issuing an ID card; the fact is that a recommendation is one of necessary conditions for issuing an ID card and an evaluation commission (civic association) issues the card, which is subject to Hungarian state authorities. Therefore, a recommendation will not be accepted automatically by law but will be deliberated upon by some kind of a commission; this fact has been completely ignored by the law on legal status of ethnic Hungarians. A recommending organization in each country may introduce its own procedures, which means that the law does not even require particular neighbouring countries to implement an identical procedure. The law also neglects to stipulate commission’s procedures when deliberating upon a recommendation and fails to address the issue of which organization in a particular neighbouring country will play the role of a recommending organization. Another problem is that since procedures of foreign recommending organization are not subject to the Hungarian public administration, it is impossible to require Hungary to seek legal rectification measures. It is totally up to the recommending organizations whether they establish some kind of a joint supervisory institution or not. An example: if an ethnic Hungarian from Slovakia who seeks an ID card of a foreign Hungarian does not succeed in obtaining a recommendation from the recommending organization in Slovakia, he or she cannot appeal to Hungarian public administration organs. He or she may only request the Slovak recommending organization to revise its previous decision, if its procedures allow for such an option. But it is impossible to turn to Slovak state administration organs or to Slovak courts to issue a legal rectification measure because the matter is (or should be) viewed as an attempt to join a civic association.

 

The Venice Commission stated that a state couldn’t provide NGOs registered in other countries with a quazi-official role. János Martonyi, the Minister of foreign affairs of Hungary replied to this as follows: “It’s a disinformation that recommending organizations will issue the ID cards.” Zsolt Németh, undersecretary of foreign affairs added that the ID cards are going to be issued by appropriate state authorities and Hungarian foreign representations.

 

The law on legal status of ethnic Hungarians makes a distinction between the institution of financial assistance and the institution of privilege.

 

 Applicants may not be provided grants automatically, they are not entitled to it by law. They are required to request grants from certain foundation, so the financial funds do not come from the Hungarian government but from a concrete foundation. The financial assistance may also depend on various limitations (i.e. it may be provided up to certain stipulated ceiling only) or may be influenced by the financial situation of the public utility corporation that provides the financial assistance.

 On the contrary, ID card holders are entitled to privileges de iure. Entitlement to privileges is not dependent on any limitations or any subject’s financial situation.

 

Another important difference between the two laws is the difference between validity periods of ID cards (i.e. the ensuing privileges). While the ID card of a foreign Hungarian is valid for a period of five years, the validity of a foreign Slovak’s ID card is lifelong, provided that the holder does not commit any of the above-mentioned offences which would cause his ID card to be revoked.

 

 

VI. Rights, obligations, benefits

 

Just as we have already mentioned, the two laws differ significantly in supporting their target groups. While the Slovak law provides benefits and advantages for the holders of the ID card on the territories of Slovakia, the main aim of the Hungarian law is to promote the prosperity of ethnic Hungarians through subsidy systems in their homelands, and only to provide them with some allowances on the territories of Hungary. This difference – among others - lays in the typological differences between the ethnic Slovaks and Hungarians living abroad.

 

VI. Visa policy and residence

 

The ethnic Slovaks in possession of the ID card can stay in Slovakia as long as they wish and for this – in opposition to other foreigners – they don‘t need any special permission.

 

As soon as they enter the country, the same conditions will apply to them as to other foreigners. But what concerns their settlement in Slovakia, they can submit an application for it to the proper organizations in Slovakia too, while other foreigners without the ID card have to apply to the Slovak embassies or consulates in their homelands.

 

VI.2. Education

 

The right of foreign Slovaks to be accepted to study at any type of school during their stay in Slovakia does not, however, equal the right to study under the same conditions as Slovak citizens. A foreign Slovak can obtain all the necessary rights and the related obligations only by becoming a full-fledged Slovak citizen.

 

 A holder of the foreign Slovak’s ID card may study at any university or private secondary school at his or her own expense, paying to the benefit of the school in question on the basis of an agreement on fees for study, room, and board.

 Studies at state secondary schools are free of charge, except for art schools (e.g. conservatory).

 As far as medical insurance is concerned, foreign Slovaks with a status of private patients may choose a health insurance company and pay the applicable fees themselves.

 Also, foreign Slovaks may apply to the Education Ministry for a government-sponsored grant, a so-called compatriot scholarship, before March 31 of each calendar year.

 Besides complying with conditions stipulated by the law and by the school, the most basic precondition for successful studies at Slovak schools is a good command of the Slovak language. If the applicant does not have a sufficiently good command of the Slovak language, he or she may apply for being placed into a one-year language preparatory class at Comenius University’s Institute for Language and Professional Preparation of Foreign Students in Bratislava.

 

One of the most detailed sections of the law on legal status of ethnic Hungarians discusses different ways of supporting the studies of ethnic Hungarians in the country of their origin. A person who is eligible to do so according to the law may request financial assistance from a foundation established for this purpose, if he or she takes care of education of at least two minors who live together with him or her in the same household and attend a kindergarten or a school in the neighbouring country which provides education in the Hungarian language. An eligible person may also apply for a grant to buy schoolbooks and teaching aids.

 

For years, the Hungarian government has been encouraging the domestic support of the Hungarian ethnic minority in each neighbouring country, which it believes will curb the inflow of immigrants into Hungary. Therefore it considers very important to support the minority segment of all neighbouring countries’ education systems, which includes guaranteeing for members of the Hungarian ethnic minority the possibility of receiving university education in their mother tongue. Article 13 of the law reads that the Republic of Hungary supports in all neighbouring countries establishment, operation, and development of university institutions (departments, sections, etc.), which are accredited in those countries to provide higher education in Hungarian. The eligible institutions may apply for financial grants in open contests organized by a foundation established for this very purpose.

 

VI.3. Employment

 

According to the Act No. 387/1996 Coll. on Employment, as amended, Slovak employers with registered headquarters on the Slovak territory may employ foreign Slovaks without a permanent residence permit or a labour permit; in other words, foreign Slovaks with the ID card are freed of the obligation to obtain a work permit or a permanent residence permit if they want to work in Slovakia.

 

On the contrary, a Hungarian labour permit may be granted only once a year and for the maximum period of three months. A special legal regulation allows for granting a labour permit for a longer period of time. For reimbursement of expenditures connected to creating jobs and the related legal conditions, including employees’ education, qualification, and training as well as preliminary confirmation of employees’ professional qualification and health fitness, employers may turn to a special government agency established specifically for this purpose.

 

According to some voices in the press, the work permit for three months stated in the article 15 of the law is not a reasonable help for labourers from abroad. “It’s clear for everyone that Hungarian enterprises won’t be interested in labourers with a work permit for the period of 6 months, not to talk about those with a labour permit for 3 months. This problem is being solved successfully by bilateral agreements for years. The only work remaining for those coming from abroad is seasonal employment and building works.

 

The law primarily wants to regulate illegal work, so the Hungarian governmental authorities are bound to carry out statistical surveys concerning the situation on the labour market before giving out work permits. In case of the Hungarian ID card, there is no need for such surveys, so it’s much easier to gain a work permit. Furthermore, the law also mentions that there is a chance to issue permission for a longer period of time too.

 

VI.4. Citizenship

 

Regardless of the conditions stipulated in Article 7, Paragraph 1 of the Act No. 40/1993 Coll. on Slovak citizenship, as amended, the Slovak citizenship may also be granted to an applicant due to special reasons, especially if the applicant has rendered outstanding services to the Slovak Republic in the field of economy, science, culture, or technology, or if the applicant has been granted the status of a foreign Slovak. Nevertheless, applicant’s status of a foreign Slovak is merely one of the number of special reasons for which the applicant may be granted the Slovak citizenship and the status itself does not constitute any legal right to obtain the citizenship nor to any other preferential treatment.

 

Similarly to the Slovak Law, the Hungarian Law does not constitute any legal right to obtain the Hungarian citizenship either. Moreover, the declared aim of the Hungarian Law is exactly the opposite: to support the ethnic Hungarians in their homelands.

 

V.5. Other benefits

 

The Slovak Law enables foreign Slovaks to receive social benefits (retirement pension) abroad. According to Article 103 of the Act No. 100/1988 Coll., citizens who do not have permanent residence on the territory of Slovakia are not eligible to receive social security benefits and services. The benefits cannot be paid out to abroad and cannot be granted for the time, which the eligible person spent abroad as a permanent resident. Similarly, social security services cannot be provided to the eligible person during his or her stay abroad. These provisions are valid unless regulated otherwise by an international treaty. This implies that if a foreigner working on the territory of Slovakia complies with all the conditions for being eligible to receive retirement benefits stipulated by the Act No. 100/1988 Coll., the benefit is granted and paid out to abroad only if there exists a bilateral agreement concluded between the foreigner’s country of origin and Slovakia. The Slovak Law enables ethnic Slovaks to plead an exception from provisions of Article 103 of the Act No. 100/1988 Coll. on Social Security, as amended.

 

VII. Implementation of the laws

 

There is a striking difference between the two laws as far as enforcement institutions are concerned. The law on legal status of ethnic Slovaks is implemented exclusively by Slovak governmental authorities such as the:

 

Ministry of Foreign Affairs, which:

 Decides on the issuing or revoking of the status of a foreign Slovak

 Keeps a record of the ID cards given to foreign Slovaks

 Coordinates the Slovak foreign policy towards foreign Slovaks

 Draws up a long-term notion towards foreign Slovaks

 

Ministry of Culture, which:

 Coordinates and insures the support of governmental and non-governmental institutions in connection with the implementation of the law.

 Coordinates the documentation about foreign Slovaks using the governmental information system

 

On the contrary, implementation of the Hungarian Law represents one of the thorniest problems of the law. Part of the problem is that it is necessary to establish foreign organizations (the so called recommending organizations), which would evaluate applicant’s eligibility to obtain an ID card. The application (contest) for grants facilitated by the law may be submitted by an eligible individual (or an organization) with a domicile in the neighbouring country to a non-profit organization established solely for this purpose (hereinafter referred to as “foreign foundation”). In order to evaluate applications and decide on provision of grants, the contract between a government agency residing in Hungary and a foreign foundation stationed in a neighbouring country should feature evaluation criteria that are necessary to evaluate the public contest, including criteria for data, declarations, planning documentation, etc.

 

VIII. Schengen and Amsterdam

 

Provisions of the law on legal status of ethnic Hungarians do not violate the Schengen Agreement or the Amsterdam Treaty. Foreigners will continue to be screened according to their citizenship. The ID card cannot replace a passport and its holder will not be able to cross country’s borders if he or she establishes his or her identity only by the ID card. The law does not affect Hungary’s visa policies, conditions for entry, conditions for residence, or aliens’ registration office, which leaves open the issue of compatibility with EU legislation. A foreigner, who intends to stay in Hungary longer than 30 days, needs a residence permit. On the other hand, a person who obtains a labour permit for three months does not automatically obtain a residence permit. The Amsterdam Treaty of the European Union stipulates the common visa policy of its member states only in the field of short-term stays (i.e. up to 90 days). The visa policy regarding stays exceeding 90 days is fully in the power of particular member states. If Hungary becomes a member of the European Union sooner than its neighbours, then its common borders with all of its neighbours except Austria will become “Schengen borders”. If the European Union later decides to introduce visa regimes with Hungary’s neighbours that are not EU members, then Hungary, according to Union’s customary routine, may solve the problem by issuing the so-called national visa which will grant holder the right to reside on the Hungarian territory for a period longer than 90 days but will not allow him or her to enter other EU member states after the 90 days will have expired.

 

The European Union may serve numerous examples of national exceptions from the common visa policy. For instance, Portugal’s national visa policy allows Brazilian citizens to travel to Portugal without visa and reside on its territory for an unlimited period of time. Germany solved this issue partially by adopting the institution of double citizenship and partially by granting the so-called German legal status, which almost equals the status of being a German citizen. But Greece surpasses all other member states. For instance, members of Albania’s community of ethnic Greeks may obtain Greek visa for the period of up to six months according to Greek laws. The visa entitles its holder to stay on the Greek territory only, but the holder may request police authorities to issue a special personal ID card for ethnic Greeks from abroad. The ID card entitles them to reside on the Greek territory longer than six months, to work there and, according to a special bilateral agreement Greece has concluded with the European Union, to visit also other EU member states.

 

Ethnic Hungarians living in Austria were excluded from operation of the law on ethnic Hungarians at the last moment. The main reason for this move was Austria’s EU membership and the special situation of the ethnic Hungarians in Austria. The law on ethnic Hungarians living in Hungary’s neighbouring countries is primarily destined to support their cultural identity. Because of the high standard of living of ethnic Hungarians in Austria, the different privileges and assistance offered by the Hungarian law are of no great significance for them. The small population of ethnic Hungarians in Austria is made up of 15 000 Hungarians living in Burgenland and 100 000 former defectors, and as the law concerns only those Hungarians who were deprived of Hungarian citizenship through involuntary actions, the majority of them can't benefit from the opportunities offered by the law. The situation of the scattered groups of Hungarians is regulated by many other rules too, based on which they can get back their Hungarian citizenship along with customs allowances.

 

Though the main reason is still Austria’s EU membership, and according to the Association Agreement with the EU Hungary cannot grant any preferential treatment to citizens of one member state without granting the same preferential treatment to citizens of all member states because it contradicts EU principles. It should be noted that before the law on legal status of ethnic Hungarians was adopted, the relation between Hungary and Hungarians living abroad had been regulated by 150 various directives. The new law arranges these diverse legal regulations into a logical order, one could say under a single roof, and simultaneously promotes them to the level of a law.

 

IX. Instead of a conclusion

 

According to the report of the Venice Commission no government may be reproached for its endeavour to enhance the legal protection of compatriots living in foreign countries.

 

According to the Biggotry Monitor Perhaps the commission's key warning is that the states concerned should avoid "taking measures with extraterritorial effects without prior consent of the affected countries, unless such consent can be assumed in the light of an international custom or such measures are authorized under a bilateral treaty. When such a treaty exists, it must be enforced and interpreted in good faith. In addition, the EU Regular Report on Hungary`s Progress Toward Accession 2001 stated “the Law will need to be aligned with the aquis at the latest upon accession, since it`s currently with the principle of non-discrimination laid down in the Treaty (articles 6,7,12 and 13).

 

The Law has become a reality, so without the co-operation of the neighbouring countries the law would benefit neither the communities of ethnic Hungarians abroad nor the international image of the Hungarian government. The EU standpoint has been made clear: the Union wants to see an agreement between the two countries even on this matter. If related countries cannot reach an agreement, it will only suggest they are still immature to become full-fledged EU members.

