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1. INTRODUCTION 

1.1 This paper seeks views on how the Government should implement its manifesto commitment to create new offences of racially-motivated violence and racial harassment. 

1.2 It highlights some of the difficulties with legislating in this area and sets out the Government’s proposals for overcoming these problems with the creation of a new set of racially aggravated offences for England and Wales. 

1.3 The Scottish Office Home Department is consulting separately on the different legal position in Scotland. 

1.4 These proposals are only part of an overall package to tackle racial crime. The Home Office have issued a separate consultation paper on its proposals to create Community Safety Orders which will provide important remedies for the victims of racial harassment. 

2. BACKGROUND 

2.1 The Government is determined that the criminal law should be adequate to protect victims of crime which is motivated by intentions amounting to racial hatred. It recognises that there is a particular problem with the extent of racial crime. 

2.2 Racial incidents in England and Wales have been separately recorded by the police since 1988 and figures have risen in almost every year since that date (see table at Annex B). The police record "racial incidents" as all incidents reported to them where any party suspects or alleges racial motivation, in accordance with the 1985 Association of Chief Police Officers (ACPO) definition of a racial incidents as: 

"Any incident in which it appears to the reporting or investigating officer that the complaint involves an element of racial motivation; or any incident which includes an allegation of racial motivation made by any person".

In 1995/96,12,222 racial incidents were recorded by the police. These included incidents of verbal abuse and threatening behaviour, assault and property damage. The response to these incidents particularly incidents of repeat, low-level victimisation - can influence not only the behaviour of the perpetrators concerned, but also the behaviour of potential perpetrators in that area. 

2.3 Such crimes create not only immediate misery for the victims and their families, but also wider fear and resentment within communities. The Home Affairs Select Committee has described racial crime as" the most shameful and dispiriting aspect of race relations in Britain" (see Racial Attacks and Harassment (Session 1985-6) HC 409). 

2.4 The Government is convinced that the introduction of specific racial offences will send a strong message to society at large that such crime is unacceptable and that it will be dealt with very seriously by the police and the courts. They will also ensure that a higher priority is given to the identification of the racial element of the crime in the gathering of evidence, thus preventing the racial aspect from being overlooked in sentencing. 

2.5 Ministers note that both the Home Affairs Select Committee and the Commission for Racial Equality have supported the case for specific offences of racial violence (see Racial Attacks and Harassment 3rd Report Session 1993-94, HC 71; and Second Review of the Race Relations Act 1976, Commission for Racial Equality, 1992) 

3 PROPOSALS 

3.1 The Government proposes that the forthcoming Crime and Disorder Bill should include the following: 

A. New statutory offences for racial crime which: 

· correspond to the existing main offences which deal with violence against the person (except those which carry a maximum sentence of life imprisonment) and offences of harassment; 

· include a test either that the motivation for committing the offence was racial hostility or that there was evidence of racial hostility when the offence was committed; 

· permit alternative verdicts so that the courts may convict on the substantive offence if the racial element is unproven; and 

· provide the courts with higher maximum penalties to reflect the racial aspect to the crime. 

Annex A of this paper sets out the proposed offences in more detail. The Government particularly welcomes views on whether this list should be extended to cover racial criminal damage. It proposes that existing powers of arrest would apply to the new offences. 

B. Ministers believe that the Bill should also contain a declaratory measure to make it clear that the courts should treat a racial element to any crime as an aggravating factor in sentencing, and should state how they have taken this into account. This would in effect give statutory expression to the law as it stands following the Ribbans judgement. 

4. QUESTIONS 

4.1 The Government invites views on all its proposals. Views would be particularly helpful in the following areas: 

Q1. Is the scope of the proposed offences adequate to tackle racial crime and in particular, should it include criminal damage? 

Q2. Are the proposed maximum penalties set at an appropriate level to achieve the Government’s aims? 

Q3. Will the police have sufficient powers of arrest to support their work in this area? 

Q4. Is the proposed test of racial aggravation adequate to catch racial crime? 

Q5. Do respondents agree that the Government should seek to give statutory expression to the Ribbans judgement? 

5. CONSIDERATIONS 

5.1 Dealing with racial offences under the existing law 

5.2 At present, conduct involving racial violence and harassment may be dealt with under a wide range of criminal and public order legislation. 

Violence 

5.3 The term "racial violence" is generally understood to mean racial violence against the person. At present, crimes of violence against the person are mainly prosecuted under the Offences Against the Person Act 1861. The Government notes that its intention to legislate in this area will have implications for the Law Commission’s proposals to reform the law to deal with violence against the person and will be considering this further. 

5.4 The Government believes that it would be very difficult to define a single offence which covered racial violence against the person; the maximum penalties would need to be set at a level which would be inappropriate for the behaviour covered by the 1861 Act. The Government proposes that there should be a new set of offences of racial common assault, racial assault occasioning actual bodily harm and racial malicious wounding. Each of these should be triable either way as set out at Annex A. 

6. HARASSMENT 

6.1 The Government believes that specific offences to cover racial harassment will enable the seriousness of racially-aggravated behaviour to be recognised in areas sometimes seen as being on the periphery of the criminal law. 

6.2 It is for these types of incidents that the impact of racial offences would be felt most, both in terms of the message it will send to society about the seriousness of racial harassment and the priority with which such incidents should be investigated. 

6.3 The Public Order Act 1986 is relevant for dealing with a wide range of harassment. Section 4 requires an intent to cause a person to believe that immediate unlawful violence will be used against him or another. Section 4A requires that there is an intent to cause harassment alarm or distress and that a person _ caused harassment, alarm or distress. Section 5 deals with threatening, abusive or insulting words or behaviour likely to cause harassment, alarm or distress. 

6.4 The legislation which is available to deal with harassment was strengthened by the Protection from Harassment Act 1997 which came into force in June 1997. Although this measure was introduced primarily to tackle stalking it also applies to racial harassment. Section 2 makes it an offence to pursue a course of conduct which amounts to harassment. A course of conduct must involve conduct on at least two occasions. Section 4 deals with fear of violence. 

6.5 There has in the past been some concern about whether the public order law was adequate in scope to tackle low level racial harassment. 

6.6 The Government believes that the new measures introduced in the Protection from Harassment Act address those concerns and that the existing threshold of the law is probably adequate to deal with harassment. 

6.7 For the reasons given at paragraph 5.4 above, the Government thinks that it would be difficult to define a single offence which would cover a range of relevant behaviour. It, therefore, proposes that there should be a new set of offences of racial harassment, as set out at Annex A, which will build on the existing statutory framework, including the new offences in sections 2 and 4 of the Protection from Harassment Act. 

7. SENTENCING 

7.1 It is already well established that a racial element in the commission of an offence should be taken into account by the sentencer. 

7.2 The general principle that a sentencing court will take into account factors that aggravate or mitigate the seriousness of offending behaviour was given statutory force in Part I of the Criminal Justice Act 1991. Sections 3(3) and 7(1) require that the courts take into account all information about the aggravating and mitigating circumstances of the offence before passing sentence. 

7.3 The most significant judgement on the aggravating racial element in offences is R v Ribbans, Duggan and Ridley ((1995) 16 Cr App R(S) 698) where the then Lord Chief Justice increased the sentences against the three defendants which he believed to be unduly lenient. In doing so, he explicitly stated that a proven racial element should be taken into account as an aggravating factor when sentencing. 

7.4 The Government believes that for the sake of clarity, the Crime and Disorder Bill should include a provision which will give statutory expression to the Ribbans judgement. 

7.5 There have been a number of practical developments which are intended to assist the courts in giving full consideration to the racial element in sentencing: 

· the racial element of any crime is flagged up on police papers which are forwarded to the Crown Prosecution Service; 

· the Code for Crown Prosecutors states that "a clear racial motivation will be regarded as an aggravating feature when assessing whether prosecution is required in the public interest"; and 

· the Magistrates’ Association has issued guidelines to its members making it clear that a racial motivation to a violent or harassment offence should be considered an aggravating factor justifying a more severe sentence. 

7.6 The Government welcomes these practical initiatives and believes that they should be built on by providing an explicit statutory framework to reflect the racial element. 

7.7 The Government believes that specific racial offences will assist the police, prosecutors and courts in taking this factor into consideration. 

8. RACIAL MOTIVATION 

8.1 The type of behaviour which the Government wishes to include in the new offences is usually referred to as "racially motivated". 

8.2 Ministers recognise that the creation of offences which required the prosecution to prove that the offence was motivated on racial grounds would create a difficult hurdle to be overcome by the prosecutors. The prosecution would need to distinguish a racial motive from other possible motives, and would have to demonstrate the degree to which a person had been influenced by various motives: there may be a whole range of different circumstances and motives at work in such cases, and this may put a conviction in doubt for all but the most overtly racist incidents. 

8.3 The Government intends that the new offences should cover cases where the prosecution is able to show racial motivation but it believes that for most racial incidents of violence and harassment a much more realistic test will be necessary. 

8.4 It proposes therefore that the new offences should be committed where it is shown to the usual standard of proof in criminal cases that the offender demonstrated racial hostility at or around the time of the basic offence, or that the motivation for committing that offence was racial hostility. 

8.5 This sets the threshold for the new offences at a level which is likely to catch all cases where there is any evidence of racism. 

9. ALTERNATIVE VERDICTS 

9.1 The Government believes that the new offences should permit alternative verdicts so that the courts may convict on the substantive offence if the racial element is unproven. 

10. PENALTIES 

10.1 The Government proposes that the new racial offences should have greater maximum penalties to enable the courts to take into account the grave aggravating factor to the crime. It notes that many of the suggestions which have been raised in the past have been criticised because the penalty for the racial element has been set too high when compared with the maximum penalty for the substantive offence. But, if the additional penalty is set too low, the seriousness which the racial element invests to the case would be lost. 

10.2 It believes that the new maxima set out at Annex A strike the right balance and provide an appropriate framework for sentencing. 

11. RESPONSES 

11.1 Responses should be sent to: 
  

Box 29

Community Relations Unit

Room 1273

Home Office

50 Queen Anne’s Gate

LONDON SW1H 9AT

Fax 020 7273-3771 

11.2 They should arrive by Friday 31 October 1997. Further copies of this paper may be obtained from the same address or by ringing 020 7273-3384. 

11.3 In order to inform debate on this issue, the Home Office intends to follow its normal practice of making available to the public, on request, copies of the responses received. The Home Office will assume that responses can be made publicly available in this way. If any respondent expresses a wish that their reply should be excluded from this arrangement, confidentiality will be respected. 
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ANNEX A 
  

	Existing offence
	Maximum penalty
	Proposed maximum penalty for racial equivalent
	Powers of arrest

	Common assault
	6 months and/or a level 5 fine (£5,000)
	2 years imprisonment and/or an unlimited fine
	None

	Assault occasioning actual bodily harm
	5 years imp.
	7 years imp.
	Section 24 PACE

	Malicious wounding
	5 years imp.
	7 years imp.
	Section 24 PACE

	Section 5 Public Order Act 1986 "POA disorderly behaviour"
	Level 3 fine (£1,000)
	Level 4 fine (£2,500)
	Section 5(4) POA

	S.4A POA: intentional harassment
	6 months and/or level 5 fine (£5,000)
	2 years and/or an unlimited fine
	Section 4A(4) POA

	S.4A POA: threatening behaviour
	6 months and/or level 5 fine (£5,000)
	2 years and/or an unlimited fine
	Section 4(4) POA

	Section 2 Protection from Harassment Act 1997: Harassment
	6 months and/or level 5 fine (£5,000)
	2 years and/or unlimited fine
	Section 24(2) PACE

	Section 4 Protection from Harassment Act 1997: fear of violence
	5 years
	7 years
	Section 24 PACE


  


ANNEX B 

Racial Incidents Reported to the Police (all forces in England and Wales) 
  

	1988
	4,383

	1989
	5,044

	1990
	6,359

	1991
	7,882

	1992
	7,734

	1993
	9,218

	April 1993-March 1994
	9,762

	April 1994-March 1995
	11,878

	April 1995-March 1996
	12,222
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