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CRIME AND DISORDER ACT 1998
RACIALLY AGGRAVATED OFFENCES 

The purpose of this guide is to provide introductory guidance and information on the racially aggravated offences in Part II of the Crime and Disorder Act 1998. 

The Act received the Royal Assent on 31 July 1998, the provisions come into force on 30 September 1998. 

Whilst every effort has been made to make the information contained in this guide accurate, it cannot of course be taken as an authoritative legal interpretation of the Act's provisions. 

This guide provides some information relating to existing offences under the Offences Against the Person Act 1861, the Criminal Damage Act 1971, the Public Order Act 1986 and the Protection from Harassment Act 1997. Further guidance on these offences can be found in Home Office Circular No 30/1995 (for section 4A of the Public Order Act 1986) and 34/1997 for the offences under the Protection from Harassment Act 1997. 

Separate guidance will be available on the provisions of the Act relating to Scotland. 

In all cases in this guide "the Act" refers to the Crime and Disorder Act 1998. 

For further information contact: Neil Stevenson, Home Office, Race Equality Unit, Room 1273, Queen Annes's Gate, London SW1 9AT. Telephone 020 7 273 3384. Fax 020 7 273 3771. 
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Part 1 - INTRODUCTION 

1.1 The Government introduced these new offences in order to deal with the problem of racist violence and harassment. The Government recognises that racist crime does not simply injure the victim or their property, it affects the whole family and it erodes the standards of decency of the wider community. Trust and understanding built up over many years between communities can be eroded by the climate of fear and anxiety which can surround a racist incident. 

1.2 These offences are also designed to ensure that a higher priority is given to the identification of the racial element of the crime in the gathering of evidence, thus preventing the racial aspect from being overlooked. 

Racial Incidents 

1.3 The Association of Chief Police Officers (ACPO) define a racial incident as: 

"Any incident in which it appears to the reporting or investigating officer that the complaint involves an element of racial motivation; or any incident which includes an allegation of racial motivation made by any person."
1.4 Racial incidents in England and Wales have been separately recorded by the police since 1988 and figures have risen in almost every year since that date. In 1996/1997, 13,151 racial incidents were recorded by the police. These included incidents of verbal abuse and threatening behaviour, assault and property damage. 

1.5 ACPO have set out basic standards for recording racial incidents and individual forces have produced detailed step-by-step guidance. In particular, the ACPO Policy Principles for Dealing with Racial Incidents state: 

"There should be a presumption towards prosecution in all racially motivated incidents and the effectiveness of police response enhanced by promoting increased prosecutions, where evidence allows, thus demonstrating to perpetrators that their actions will not be tolerated."
1.6 Further guidance is available in the ACPO "Good Practice Guide for Police Response to Racial Incidents" published in April 1998. 

1.7 Crown Prosecution Service 

The Code for Crown Prosecutors provides a two stage test in the decision to prosecute. The first stage is an evidential test. The case must pass the evidential test and cannot proceed unless it does, no matter how serious it may be. 

1.8 If there is enough evidence to provide a realistic prospect of conviction, the public interest must be considered. The more serious the offence, the more likely that a prosecution will be needed in the public interest. The Code includes, in the list of common public interest factors in favour of prosecution; 

"the offence was motivated by any form of discrimination against the victim's ethnic or national origin, sex, religious beliefs, political views or sexual preference;"
1.9 The CPS will issue further guidance and deliver training to its staff to supplement this guidance. 

1.10 CPS Racial Incident Monitoring Scheme 

The CPS gathers information on prosecution decisions and outcomes in all cases identified by the police or the CPS as racial incidents, using the ACPO definition. The Scheme is an important aspect of the CPS commitment to combatting racial incidents. The results of the Scheme are published annually and are used by the police and CPS to work together to improve the identification of cases where there is a racial motivation. The existing Scheme which has been in place since April 1995 will be reviewed and updated to take account of the provisions of this Act. 
  

2. SCOPE OF "RACIALLY" AGGRAVATED 

Meaning of racial group 

2.1 "Racial group" is, for the purposes of these offences, a group of persons defined by reference to race, colour, nationality (including citizenship) or ethnic or national origins (see section 28(4)). This is the same definition used in the Race Relations Act 1976 (section 3) and in Part III of the Public Order Act 1986 (section 17). 

2.2 The definition of "racial group" includes a number of sub-categories which cover a wide range of people. In this way Colour - can include black or white for example; Nationality - can include German or Greek; Ethnic origin - can include Indian or Gypsy. National Origins - Can include Scots, Welsh or English. Some groups fall within both categories, eg Chinese as ethnic origin and nationality. 

Religion 

2.3 The definition does not include religious groups although some religious groups - Jews and Sikhs - may be covered by analogy with court decisions made under the 1976 Act. The leading case on what constitutes a "racial group" is Mandla v Dowell Lee 1983 1 All ER 1062 where the House of Lords held that Sikhs did constitute an "ethnic" group within the subcategories of "racial group". Lord Fraser went on to outline the characteristics of an ethnic group. Two characteristics were essential: a long shared history; and a cultural tradition of its own, including social customs and manners but not necessarily associated with religious observance. Other factors would assist the case, for example, common geographical origin, a common language and literature or common religion different from neighbouring groups. The civil case law under the Race Relations Act 1976 is however still developing. 

2.4 It is important however to investigate whether an offence, which may appear to be motivated by religious hostility, also contains a racist element. Section 28(3) clarifies the test set out in section 28(1)(a) and (b) to emphasise the fact that the test of what amounts to "racially aggravated" requires that the racial hostility is "wholly or partly" a motivating factor. It follows that even if there is a religious hostility provided that part of the hostility is racist then the offence is covered by these provisions. 

2.5 In some cases, for example, where the victim may be described by the perpetrator as a "Muslim", it will emerge that the hostility arises from the perpetrators perception of the victim's race rather than any knowledge of the victim's religion. In this way an attack on a Muslim for example, would be covered by the Act's provisions provided part of the motivation was based on racial motivation or hostility. 

2.6 Where there is no evidence of racial hostility but there is evidence of religious motivation or hostility this should also be brought to the attention of the CPS and the Court. This may be considered an aggravating factor in sentencing. 

Gathering of Evidence 

2.7 It is critical to the application of these offences that evidence of racial aggravation is gathered at the earliest possible stage. This is necessary to ensure that the appropriate offence is charged, and that the Crown Prosecution Service and the Courts can make correct decisions upon a full knowledge of the circumstances of the offence. 

2.8 Evidence of any indication of either a demonstration of racial hostility and/or of racial motivation may be sufficient to establish that the offence is racially aggravated. This has implications for the breadth of evidence gathered, for example it may be that any words used by the offender at the time of the offence are relevant. 

2.9 Section 82 provides that, where it is proved that an offence is racially aggravated, the Court shall take the racial aggravation into account in determining the appropriate sentence. This applies to all offences, not just those of racially aggravated assault, public order, criminal damage and harassment specified within sections 29-32. Therefore evidence of racial hostility or motivation should be gathered where it exists in relation to any offence, not only the specific racially aggravated offences contained within the Act. 
  

3. MEANING OF RACIALLY AGGRAVATED 

3.1 Section 28 sets out the test to be applied in deciding whether an offence listed under sections 29 to 32 is racially aggravated. It also provides the test for the court to apply in section 82 when considering an increase in sentence for offences other than those under sections 29-32. 

3.2 There are two tests which can be applied. The prosecution will be required to prove, beyond reasonable doubt, either, the existence of "racial hostility at the time of committing the offence, or immediately before or after doing so" or "that the offence was motivated wholly or partly by racial hostility". 

3.3 Evidence to meet either aspect of the test will be sufficient to make the offence a racially aggravated one leading to the possibility of a longer sentence or higher fine. 

3.4 Racial Hostility: Subsection 28(1)(a) 

This subsection is the first strand of the racial aggravation test. The prosecution is required to prove beyond reasonable doubt that the defendant demonstrated hostility towards the victim because of the victim's membership of or association with a racial group. 

3.5 The hostility may occur at the time the offence is committed or immediately before or after the offence is committed. The use of the qualifying "immediately" is required to maintain a temporal link between the hostility and the offence. 

3.6 This part of the test is designed to cover, for example, the use of racist abuse during an assault. This is likely to indicate racial hostility, even though the motivation for the attack may not be racial. As a result of the "immediately before or after" provision, this part of the test may also cover an incident which begins as racial taunting but then develops into an assault, or an assault where no racial abuse is used but at the conclusion of the assault, racial comments are made. 

3.7 It will be open to the courts to determine the extent of "immediately". The longer the interval between the hostility and the offence being committed the less likely that the evidence will satisfy the racially aggravated test. 

3.8 Statements made in the past unconnected with the offence charged will be unlikely to be admissible or relevant under this limb. It is important to remember that these provisions are not designed to criminalise racist behaviour per se, but are designed to deal with evidence of racially aggravating factors connected with the commission of an offence. In this way, this part of the test is designed to cover, for example, the use during an assault of racist abuse which is likely to indicate hostility but does not necessarily constitute the motivation for the attack. Statements made in the past may however provide evidence to establish a racist motive under 28(1)(b). 

Association with members of a racial group 

3.9 The section includes "association with members of a racial group" to cover cases where a person is attacked because of their relationship with a member or members of a racial group. In this way the white boyfriend of a black woman may be the victim of a racially aggravated attack by a white offender if the there was evidence of racial hostility arising from the victim's association with his girlfriend. 

Presumed Membership of a racial group 

3.10 Section 28(1)(a) refers to the "victim's membership (or perceived membership) of a racial group". This makes clear that, regardless of which racial group the perpetrator believes the victim to be, an offence will be racially aggravated if racial hostility is proved. In this way, for example, hostility directed at a person because they were Indian 
would meet the racially aggravated test even if the victim was in fact Bangladeshi. 

3.11 Motivation 

3.11 Section 28(1)(b) is the second string of the test of what amounts to "racially aggravated". The racial hostility need not be the sole motivating factor nor does it need to be the primary one. Section 28(1)(b) makes it clear that the behaviour will be covered by the Act even if the racial hostility is only part of the motivation for the offence if the damaged property belonged, or was treated as belonging, to a Pakistani. 

3.12 This part of the test may be met when the perpetrator of the offence makes clear prior to an assault for example that the victim has been chosen because of his or her racial group. In criminal damage cases the motivation for the offence may be indicated by the text of graffiti, for example "Paki out!" would indicate a racial motive for the damage. 

3.13 There will be cases where the evidence of racial hostility can go to either strand of the racially aggravated test. 
  

ALTERNATIVE VERDICTS 

4.1 The introduction of racially aggravated offences raises a number of issues regarding the provision of alternative verdicts. The following is intended to give some idea of the issues involved. Questions relating to the charges will be a matter for the Prosecutor and the CPS will issue specific guidance on this to staff. 

4.2 Alternative verdicts - that is, finding the accused guilty of a lesser offence than the one charged - are not currently available in the Magistrates' Court. Alternative verdicts already exist for trials on indictment by virtue of section 6 of the Criminal Law Act 1967 (and in the case of common assault by section 40 of the Criminal Justice Act 1988 - see below). This means that, for cases on indictment, where the racial aggravation is not proved it may be possible for the jury to convict under the basic offence. For example, the alternative verdict for racially aggravated criminal damage (s. 30 Act) would be the basic criminal damage offence under s1(1) of the Criminal Damage Act 1971. A matrix of alternative verdicts is contained in Table B. 

4.3 Some of the racially aggravated offences have more than one alternative verdict available. The alternatives may be lesser racially aggravated offences or basic offences - see for example the alternatives in Table B for racially aggravated malicious wounding. 

4.4 Racially Aggravated s. 5 Public Order Act 1986. This new offence (see s. 31(1)(c) of the Act) has no alternative verdict because it is a summary only offence. As stated above, alternative verdicts are not currently available in the Magistrates' Court. 

4.5 Common Assault. Common assault although a summary offence is available as an alternative verdict in the Crown Court by virtue of s. 40 of the Criminal Justice Act 1988 but only if the charge is included on the indictment. 

4.6 S. 18 Offences Against the Person Act 1861 (wounding with intent). This offence (which is not one of the racially aggravated offences in the Act) normally has as an alternative verdict s.20 of the OAPA 1861. As the racially aggravated version of the s.20 offence under the Act adds the additional requirement of proving racial aggravation it is not available as an alternative to a s.18 offence. This means that, where there is a racial element in a s. 18 offence, to allow for the possibility of a conviction under a racially aggravated offence the racially aggravated offence must also be listed on the indictment. 

4.7 Racially Aggravated Criminal Damage. Where the value of the damage exceeds £5,000, section 6(3) of the Criminal Law Act 1967 will apply and allow an alternative verdict of the simple offence of damage. Where the value of the damage is less than £5,000 then, as with common assault, there would be a need to include a count on the indictment for simple criminal damage to allow for an alternative verdict. 
  

RACIALLY AGGRAVATED ASSAULTS 

5.1 Section 29 creates 3 new offences of racially aggravated assaults. The new offences incorporate some of the existing offences of assault under the Offences Against the Person Act 1861. The new offence is committed if the act amounts to an offence under the 1861 Act and there is evidence to meet the racial aggravation test in section 28. 

5.2 The new offences are: 

Section 29(1)(a): Racially aggravated malicious wounding or racially aggravated grievous bodily harm (equivalent to existing offences under section 20 of the Offences Against the person Act 1861). 

Section 29(1)(b): Racially aggravated actual bodily harm (equivalent to section 47 of the 1861 Act). 

Section 29(1)(c): Racially aggravated common assault 
5.3 The Act does not include offences such as murder, manslaughter or grievous bodily harm with intent (contrary to section 18 of the 1861 Act) since they already carry maximum sentences of life imprisonment. It should be remembered in connection with these offences that section 82 of the Act will apply whereby evidence of racial hostility will be treated as an aggravating factor meriting an increased sentence.
5.4 Sentences See Table A for details of maximum sentences. 

5.5 Alternative Verdicts 

No specific provision is made under section 29 for alternative verdicts for racially aggravated offences against the person. This is because offences under the 1861 Act, being triable by jury, are covered by existing provisions under section 6(3) of the Criminal Law Act 1967 or, in the case of common assault, by section 40 of the Criminal Justice Act 1988. See chapter 4 for further information. 

5.6 Alternative Verdicts - Common Assault 
In cases of racially aggravated common assault an alternative of common assault will be available, where the case is on indictment, provided that a common assault charge is included on the indictment. 
  

6. RACIALLY AGGRAVATED CRIMINAL DAMAGE 

6.1 Section 30 creates a new offence of racially aggravated criminal damage. 

6.2 The new offence is a racially aggravated version of the existing offence under section 1(1) of the Criminal Damage Act 1971 (destroying or damaging property belonging to another). This offences is triable either way regardless of the value of the property damaged. 

6.3 The maximum sentence for an offence under section 30 is fourteen years imprisonment and/or an unlimited fine. See Table A. 

6.4 Section 30(3) makes clear that, for the purposes of this new offence, the victim of the offence - as set out in section 28(1)(a) - is the person to whom the property belongs or is treated as belonging to under the Criminal Damage Act 1971. 

6.5 Section 10 of the Criminal Damage Act defines both "property" and "the person to whom the property belongs". Case law arising from the 1971 Act and the Theft Act 1968 (where similar definitions are used) extend the provisions to a wide-ranging number of situations where a person has custody, control or a proprietary interest in the property. In this way, the provisions will apply, for example, where the victim of the racist hostility is the tenant rather than the owner of the property. 

6.6 Where there is evidence of a racial motivation for the offence under section 28(1)(b), it is not necessary to identify the "victim" of the offence. This means that where, for example, the offender sprays graffiti on a bus stop, and where the text clearly indicates that the offence is racially motivated, it would be likely that such evidence would constitute racially aggravated criminal damage meeting the test in section 28(1)(b). 
  

7. RACIALLY AGGRAVATED PUBLIC ORDER OFFENCES 

7.1 Section 31 creates 3 racially aggravated public order offences based on those contained in sections 4, 4A and 5 of the Public Order Act 1986. They are "racially aggravated causing fear or provocation of violence", "racially aggravated intentional harassment alarm or distress" and "racially aggravated causing harassment, alarm or distress". 

7.2 Section 31(2) & (3) 

Sets out the powers of arrest for the public order offences. These powers mirror those available for the basic offences under the 1986 Act. 

7.3 Sentences See table A. 

7.4 Alternative Verdicts 

Section 31(6) provides for alternative verdicts for offences under subsections (1)(a) or (b) to allow a jury to find the defendant guilty of the basic offence under the 1986 Act, which is otherwise only triable in the magistrates' court if the racial aggravation is not proved. Subsection (1)(c) is not included here because the (1)(c) offence is only triable in the Magistrates' Court where there are currently no provisions for alternative verdicts. 

7.5 The "victim", of a racially aggravated offence under Section 31(7) 

Section 31(7) alters the test in clause 28 to take account of the requirements of the basic offence under section 5 of the Public Order Act 1986. Section 5 of the 1986 Act states that the defendant's actions will be an offence only when it is within the hearing or sight of a person who is "likely to be caused harassment, alarm or distress thereby". This subsection equates such a person with the "victim" described in section 28. 
  

8. RACIALLY AGGRAVATED HARASSMENT 

8.1 Section 32 creates 2 new offences of racially aggravated harassment. These offences incorporate the existing offences in the Protection from Harassment Act 1997. 

8.2 The new offences are: 
Section 32(1)(a): Racially aggravated harassment. This is the racially aggravated equivalent to the existing basic harassment offence under section 2 of the 1997 Act. It requires a course of conduct (that is, at least two occasions) which amounts to harassment. 

8.3 Section 32(1)(b): Racially aggravated, putting people in fear of violence. This is the racially aggravated version of the more serious harassment offence as contained in section 4 of the 1997 Act. It requires that the offender knows, or ought to know, that their course of conduct was likely to cause the victim to fear violence will be used against them. 

8.4 Powers of arrest 
Section 32(2) amends the Police and Criminal Evidence Act 1984 (PACE) to include a power of arrest for an offence under section 32(1)(a) - racially aggravated harassment. There is no need to include a clause for the more serious harassment offence under section 32(1)(b) because such a power applies automatically as a result of the maximum sentence. 

8.5 Alternative Verdicts. 
Section 32(5) provides for alternative verdicts in cases on indictment in the Crown Court. This means that the jury can find the defendant not guilty of the racially aggravated offence under subsection (1)(a) but still find him guilty of the basic offence under the 1997 Act. 

8.6 Section 32(6) provides for alternative verdicts between the two versions of the racially aggravated harassment offences. A defendant may therefore be found not guilty of the more serious offence under section 32(1)(b) but guilty of the lesser offence under section 32(1)(a). This section mirrors the provision allowing alternative verdicts between the basic offences contained in section 4(5) of the Protection from Harassment Act 1997. 

8.7 Restraining Orders 
Section 32(7) incorporates the provision contained in section 5 of the 1997 Act to provide the court with powers to impose restraining orders on a person convicted of a harassment offence under section 32. These orders are designed to protect the victim of the offence from further harassment or fear of violence. If the defendant does anything which he is forbidden to do by a restraining order, he is liable to 5 years' imprisonment and/or an unlimited fine (on indictment) or 6 months imprisonment and/or the statutory fine (on summary conviction). A breach of a restraining order can be charged as an offence contrary to s 5(5) of the Protection from Harassment Act 1997 by virtue of s 32(7) of the Crime & Disorder Act 1998. 
  

9. INCREASE IN SENTENCE FOR RACIAL AGGRAVATION 

9.1 Section 82 of the Act is designed to give statutory expression to the decision by the then Lord Chief Justice in the case of R v. Ribbans, Duggan and Ridley (1995) 16 Cr App R(S) 698. That case makes clear that where there is evidence of a racist element in the commission of a crime then the sentencer should consider this as an aggravating factor meriting an increased sentence. 

9.2 Section 82 applies to all offences other than those contained in Part II of the Act - sections 29-32 - so that where there was evidence of racial aggravation in the offence, for example , then the judge whilst sentencing would be required to consider this as an aggravating factor and impose a higher sentence within the maximum available. 

9.3 Shall state in open court Subsection 82(2)(b) makes it clear that the court will state, in open court, that the offence is racially aggravated. 

9.4 The racial aggravation test in section 28 applies to this clause, so that the aggravating factor must be shown to amount to racial motivation or evidence of racial hostility. 




TABLE A 

CRIME & DISORDER ACT: MAXIMUM SENTENCES FOR RACIALLY
AGGRAVATED OFFENCES
  

	EXISTING OFFENCE 
	MAXIMUM PENALTY FOR BASIC OFFENCE
	MAXIMUM PENALTY FOR RACIALLY AGGRAVATED OFFENCE

	Common Assault
	6 months and/or a level 5 fine (£5,000)
	2 years imprisonment and/or an unlimited fine

	Assault Occasioning Actual Bodily Harm
	5 years imprisonment
	7 years imprisonment

	Malicious Wounding
	5 years imprisonment
	7 years imprisonment

	Criminal Damage (section 1(1) Criminal Damage Act 1971)
	10 years imprisonment
	14 years imprisonment

	Section 5 Public Order Act 1986 Disorderly Behaviour
	Level 3 fine (£1,000)
	Level 4 fine  

(£2,500)

	S. 4A Public Order Act 1986 Intentional Harassment
	6 months and/or a level 5 fine (£5,000)
	2 years and/or an unlimited fine

	S. 4 Public Order Act 1986 threatening behaviour
	6 months and/or a level 5 fine (£5,000)
	2 years and/or an unlimited fine

	S. 2 Protection from Harassment Act 1997: Harassment
	6 months and/or a level 5 fine (£5,000)
	2 years and/or an unlimited fine

	S. 4 Protection from Harassment Act 1997:  

Fear of violence
	5 years and/or an unlimited fine
	7 years and/or an unlimited fine





TABLE B 

CRIME & DISORDER ACT: RACIALLY AGGRAVATED OFFENCES
ALTERNATIVE VERDICTS IN THE CROWN COURT
  
  

	Racially Aggravated offence
	Alternative verdict
	Legislative base

	RA s.20 OAP 1861  
  
  
  
  
 
	RA s.47 OAP 1861  
RA c'n assault  
s.20 1861 Act  
s.47 1861 Act  

Common assault 
	}  
}s.6(3) CLA 1967  
}  
}  

s.40 CJA 1988 (if in indictment)

	RA s.47 OAP 1861  
 
	RA c'n assault  OAP 1861  

Common assault 
	} s.6(3) CLA 1967  

s.40 CJA 1988 (if in indictment)

	RA common assault 
	Common assault 
	s.40 CJA 1988 (if in indictment)

	RA criminal damage  
if on
	criminal damage  
 
	s.6(3) CLA   
indictment.) 

	RA s.4 POA 1986 
	s.4 POA 1986 
	s.31(6) C&DA

	RA s.4a POA 1986 
	s.4a POA 1986 
	s.31(6) C&DA 

	RA s.5 POA 1986 
	None 
	Summary only 

	
	
	RAs.2 PHA  
1997s.2 PHA  
1997s.32(5) C&DA

	
	s.4 PHA 1997   

s.2 PHA 1997 
	RA s.4 PHA 1997  
RA s.2 PHA  
1997s.32(6) C&DA  

s.6(3) CLA 1967  

s.6.3 CLA 1967 +  
s.4(5) PHA 1997


  

Abbreviations 

C&DA = Crime and Disorder Act 1998 
CJA = Criminal Justice Act 1988 
CLA = Criminal Law Act 1967 
OAP = Offences Against the Person 1861 
PHA = Protection from Harassment Act 1997 
POA = Public Order Act 1986 
RA = Racially aggravated 
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