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1 Introduction 
1.1 The Race Relations Act 1976, which applies to the whole of Great Britain but not to Northern Ireland, makes racial discrimination unlawful in employment, training and related matters, in education, in the provision of goods, facilities and services, and in the disposal and management of premises. The Act gives individuals a right of direct access to the civil courts and industrial tribunals for legal remedies for unlawful discrimination.
1.2 The main provisions of the Act came into force on 13 June 1977* and apply only to discrimination occurring on or after that date. The Act repealed the Race Relations Acts 1965 and 1968 and abolished the Race Relations Board and the Community Relations Commission. It provides however that complaints or allegations about acts of discrimination which took place before 13 June 1977 will be dealt with (or continue to be dealt with) under the provisions, and in accordance with the procedures, of the Race Relations Act 1968; and that the functions of the Race Relations Board and of conciliation committees in relation to these complaints or allegations will be carried out by the new Commission for Racial Equality.
The Commission for Racial Equality
1.3 The Act establishes a Commission for Racial Equality to help enforce the legislation and to promote equality of opportunity and good relations between people of different racial groups generally. The Commission has a general responsibility for advising the Government on the working of the Act and it is also a principal source of information and advise for the general public about the Act. The Commission has discretion to assist individuals who consider they have been discriminated against. The Commission's powers and functions are explained in greater detail at the end of this Guide.
The address of the Commission's head office is:
Commission for Racial Equality
Elliott House
10-12 Allington Street
London SW1E 5EH
Tel: 01-828 7022

The structure of the Guide
1.4 The emphasis in the chapters which follow is on the provisions of the Act which are likely to be of particular interest and importance to those on whom it imposes obligations or confers rights.
1.5 The following chapters of the Guide fall into three parts. The first part (chapters 2 to 7) explains what it is that the Act makes unlawful. Thus chapter 2 deals with the definitions of discrimination; chapter 3 explains the provisions relating to discrimination in employment, training and related matters; chapter 4 covers discrimination in education; and chapter 5 discrimination in the provision of goods, facilities and services and premises. Chapter 6 deals mainly with the provisions which make unlawful conduct which, though not itself discriminatory, produces, or might result in, discrimination; and chapter 7 outlines the general exceptions to the provisions described in chapters 3 to 6. The second part (chapters 8 to 10) explains how the requirements not to discriminate are enforced: chapter 8 describes the structure of the enforcement provisions and chapters 9 and 10 deal with the legal proceedings in individual cases before tribunals and courts. The third part (chapter 11) explains in detail the role of the Commission for Racial Equality.
1.6 The guide does not have the force of law; only the Act has that, and authoritative interpretations of the Act can be provided only by the courts and industrial tribunals.
How to use the Guide
1.7 If you have turned to this guide because you want to know whether and, if so, how the Act applies to some treatment you feel you have suffered and which you think may amount to unlawful discrimination, or if you are a person (eg an employer) on whom the Act places particular obligations and you are seeking information about these obligations, you should read the next paragraph carefully; it tells you how to get the most out of the Guide.
1.8 The Act is a coherent whole, made up less of independent sections (though, of course, there are some) than of provisions whose meaning and significance depend on other provisions.  This means that if you want to find out how the Act deals with a particular kind of discrimination (eg against a contract worker) you should consult not only the paragraph which, as indicated in the table of contents, deals specifically with that kind of discrimination (in this case, paragraph 3.17) and the parts of the Guide referred to in that paragraph, but also the introduction to the chapter to which that paragraph belongs (ie paragraph 3.1).  That introduction points to other parts of the Guide which deal with other provisions in the Act which may have a bearing on the discrimination in question.
1.9 If the Guide does not contain the answer to your question and you do not know where to turn for advice, you can get in touch with the Commission at the address given in paragraph 1.3.  If your question is about the employment provision of the Act you can also get in touch with any of the organisations listed in paragraph 9.17.


2 Definitions of discrimination
2.1 This chapter explains the meaning of the term discrimination in the Race Relations Act. The definitions - there are more than one - are set out in Part 1 of the Act. It should be borne in mind in reading the Guide that, by themselves, the provisions of Part I do not make anything unlawful; it is the provisions of Parts II and III of the Act (described in chapters 3 to 5) when read with the definitions in Part I which actually make discrimination unlawful.
Racial Discrimination
2.2 The Act defines two kinds of racial discrimination which it is convenient to call direct and indirect racial discrimination.
   s.1(1)(a) Direct racial discrimination arises where a person treats another person less favourably on racial grounds than he 
      2.3(1) treats, or would treat, someone else.  'Racial grounds' means any of the following grounds: colour, race, nationality (including citizenship) or ethnic or national origins.  In considering whether a particular kind of treatment of a person constitutes direct racial discrimination it is necessary to enquire:
(a) whether it was less favourable than the treatment which was (or would have been) accorded to another person and, if so,
(b) whether the less favourable treatment was on racial grounds, ie whether the reason for the treatment was the colour, race, nationality, or ethnic or national origins either of the victim or of someone else.
It is not necessary, however, to show that a person openly expressed an intention to treat someone else less favourably on racial grounds; it will be possible in many instances to infer a discriminatory motive from all the circumstance in which the treatment was given. In proceedings relating to direct discrimination the court or tribunal will consider all the evidence in the case to see what inferences, if any, it can properly draw about the respondent's motives.
   s.1(1)(b) 2.4 Indirect racial discrimination consists of treatment which may be described as equal in a formal sense as between different racial groups but discriminatory in its effect on
  s.3(1),(2) one particular racial group.  A 'racial group' is one defined by reference to one or more of the following: colour, race, nationality (including citizenship) or ethnic or national origins.  Indirect discrimination arises where a person (the discriminator) applies to another (the victim) who is seeking some benefit from him (eg a job) a condition or requirement with which he must comply in order to qualify for, or obtain, the benefit, and where the condition or requirement satisfied all of the following criteria:
(a) it is applied, or would be applied, by the discriminator equally to persons of any racial group;
(b) it is such that the proportion of persons of the victim's racial group who can comply with it is considerably smaller than the proportion of persons not of that group who can comply with it;
(c) it is to the detriment of the victim because he cannot comply with it; and
(d) it cannot be shown by the discriminator to be justifiable irrespective of the colour, race, nationality or ethnic or national origins of the person to whom it is applied.
2.5 Questions will arise as to the meaning of the words 'considerably smaller' and 'justifiable irrespective of the colour, race, nationality or ethnic or national origins of the person to whom it is applied'. Questions may also arise as to the composition of the groups from which the proportions of persons of different racial groups who can comply with a particular condition or requirement are to be drawn for the purposes of comparison. The answers will depend on the particular circumstances of each individual case. In each case the question can be determined authoritatively only by a court or tribunal.
s.3(4) Comparison in racial discrimination cases
2.6 In order to prove that he has suffered direct racial discrimination the complainant will have to compare the treatment he received, and about which he is complaining, with that which is (or would be) accorded to someone not of his racial group. For the purposes of this comparison the relevant circumstances of the complainant and of the person (actual or notional) with whose treatment (actual or notional) he is comparing his own must be the same or not materially different. To take an example, a person who claims he has been discriminated against by being refused a loan will have to compare his treatment with that of someone of comparable financial standing.
s.1(2) Segregation
2.7 For the purposes of the Act segregating a person from another on racial grounds constitutes less favourable treatment on racial grounds - ie it constitutes racial discrimination.
s.2(1) Victimisation
2.8 The Act also defines as discrimination the victimisation of a person because that person has, for example, asserted his rights under the Act. Victimisation arises where, in any of the situations to which the Act applies, a person (the discriminator) treats another person (the person victimised) less favourably than he treats, or would treat, other persons on the ground that the person victimised has done (or intends to do, or is suspected of having done or intending to do) any of the following:
(a) brought proceedings against the discriminator or anyone else under the Race Relations Act;
(b) given evidence or information in connection with proceedings brought under the Act by another person against the discriminator or anyone else;
(c) otherwise done anything under, or by reference to, the Act in relation to the discriminator or anyone else (eg by giving evidence or information to the Commission for Racial Equality in the course of a formal investigation); or
(d) alleged that the discriminator or anyone else has committed an act which (whether or not this is expressly stated) would constitute a contravention of the Act.
s.2(2) However, where the conduct of the person victimised involves the making of any allegation, the less favourable treatment on account of the allegation is not victimisation for the purposes of the Act if the allegation was false and not made in good faith.
2.9 What is said at the end of paragraph 2.3 about direct racial discrimination applies also to victimisation: victimisation does not occur unless the reason why the person victimised was treated less favourably was one of the grounds set out in paragraph 2.8.
 


3 Discrimination in the employment field
3.1 This chapter describes how the Act deals with discrimination in the employment field. The employment provisions came into force on 13 June 1977. Throughout this chapter (except in the situations described in paragraphs 3.10 and 3.11) 'discrimination' means direct and indirect racial discrimination and discrimination by way of victimisation (see chapter 2). Descriptions of other acts which are made unlawful in the employment field (eg) discriminatory advertisements) are given in chapter 6, and general exceptions are described in chapter 7. The exceptions for certain kinds of 'positive action', for example, to counter the effects of disadvantage or post discrimination (see paragraphs 7.7 to 7.14) are likely to be particularly relevant in the situations to which the employment provisions apply. Complaints by individuals about discrimination in the employment field will be dealt with by industrial tribunals (see chapters 8 and 9).
3.2 Chapter 5 describes the provisions of the Act which deal with discrimination in the provision of goods, facilities and services, and premises. Although any particular act which is in some way related to employment may not be subject to the provisions described in this chapter, it is possible that it is covered by the provisions described in chapter 5 (eg a training body not subject to the provisions described in paragraph 3.24 may be subject to those described in chapter 5).
s.47 3.3 The act enables the Commission for Racial Equality to issue codes of practice containing practical guidance for the elimination of discrimination, and/or the promotion of equality of opportunity between persons of different racial groups, in the employment field (see paragraph 11.29). A failure by a person to observe any provision of such a code does not of itself render him liable to legal proceedings under the Act before an industrial tribunal (see paragraph 9.14).
Discrimination by employers
s.4 Scope of employment covered
s.78(1) 3.4 It is unlawful for an employer to discriminate in relation to employment by him in Great Britain. Employment is defined as employment under a contract of service or apprenticeship or a contract personally to execute any work or labour. This definition includes self-employed persons who contract to do work personally.
          s.8 3.5 Employment which is wholly or mainly outside Great Britain is generally excluded from the Act.  However,
     s.78(1) employment on a British ship, aircraft or hovercraft is excluded only if it is wholly outside Great Britain*.  'Great Britain' is defined as including United Kingdom territorial waters off the coast of Great Britain.  (Thus employment on a British ship, for example, is subject to the
  s.8(5)-(7) Act if the ship is at any time in those territorial waters).  The area of operation of the Act is extended with effect from 1st November 1987 by Order in Council to employment concerned with the exploration of the sea bed or subsoil or the exploitation of their natural resources.  The Order applies in respect of work wholly or mainly in an area designated under the Continental Shelf Act 1964 and, providing the employer is British, in respect of work wholly or mainly in the Frigg Gas Fields (whether the Norwegian part or the British).
Discrimination in recruitment
s.4(1) 3.6 There are three ways in which it is unlawful for an employer to discriminate when recruiting employees:
(a) in the arrangements he makes for deciding who should be offered the job (eg in the instructions given to a personnel officer or to an employment agency). A person discriminated against does not need to have applied for a job in order to make a complaint about arrangements of this kind;
(b) in relation to any terms offered (eg in relation to pay or holidays);
(c) by refusing or deliberately omitting to offer a person employment (eg by rejecting an applicant or be deliberately avoiding consideration of an application).
Discrimination in the treatment of present employees
s.4(2) 3.7 It is unlawful for an employer to discriminate in the way he affords an employee access, or by refusing or deliberately omitting to afford access, to opportunities for promotion, transfer or training or to any other benefits, facilities or services. This covers the arrangements made for selection for promotion, transfer or training as well as the actual selection itself. It is also unlawful for an employer to discriminate by dismissing an employee or by treating him unfavourably in any other way. (A person who is dismissed may have a right not to be unfairly dismissed under the Employment Protection (Consolidation) Act 1978, as amended. A guide to the unfair dismissal provisions of that Act, "Unfairly Dismissed?" may be obtained from any local employment office, jobcentre or unemployment benefit office.)
s.4(4) 3.8 If an employer provides his employees with any benefits, facilities or services where he also provides those benefits, facilities or services to the public, he will be subject to the provisions of the Act described in chapter 5 and complaints will be dealt with by the courts (see chapters 8 and 10), not by industrial tribunals. However, such complaints will be determined by industrial tribunals:
(a) where the provision to the public differs in a material respect from the provision to his employees (eg where a building society provides mortgages to its employees at a lower rate of interest than to the public);
(b) where the provision is regulated by an employee's contract of employment; or
(c) where the provision relates to training (including any form of education or instruction).
Exception
3.9 The exception to the requirements that employers must not discriminate against their employees or against potential employees are described in the following paragraphs and in paragraph 7.11 ('positive action' by employers).
Private households
s.4(3) 3.10 Racial discrimination (but not victimisation) by an employer is not unlawful in relation to his existing employees or potential employees where the employment in question is for the purpose of a private household.
Genuine occupational qualification
       s5(1) 3.11 Racial discrimination (but not victimisation) by an employer in recruiting for a job, or in providing opportunities for promotion or transfer to, or training for, a job is not unlawful where being of a particular racial group is a genuine occupational qualification (GOQ) for the job.  The criteria for determining whether being of a particular racial group is a GOQ for a particular job are set out in detail in the Act and are explained below.  The GOQ is not an automatic exception for general categories of jobs: in every case it will be necessary for the employer to show, if the exception is to be claimed, that the criteria set out apply to the particular job in question.
  3.12 Being of a particular racial group is a GOQ for a job:
s.5(2),(a) (a) Where the job involves participation in a dramatic performance or other entertainment in a capacity for which a person of the racial group in question is required for reasons of authenticity. An example might be the portrayal of a well-know historical figure in a play.
s.5(2),(b) (b) Where the job involves participation as an artist's or photographic model in the production of a work of art, picture or film, for which a person of the racial group in question is required for reasons of authenticity (eg where a photographer requires as a model a person whose appearance is associated with a particular ethnic or national origin).
s.5(2),(c) (c) Where the job involves working in a place where food or drink is (whether or not for payment) provided to and consumed by members of the public or a section of the public in a particular setting for which, in that job, a person of the racial group in question is required for reasons of authenticity. A job as a waiter in a Chinese restaurant, for example, might satisfy this criterion.
s.5(2),(d) (d) Where the jobholder provides persons of the racial group in question with personal services promoting their welfare and those services can most effectively be provided by a person of the same racial group.
s.5(3),(4) 3.13 In many cases, a job will not consist entirely of work which fulfils one of the GOQ criteria described above but will contain some duties to which one of the criteria apply. The GOQ exception will apply to the whole of such a job unless the employer already has employees of the appropriate racial group who are capable of carrying out the duties to which the GOQ exception would apply, whom it would be reasonable to employ on those duties, and whose numbers are sufficient to meet the employer's likely requirements without undue inconvenience.
Employment intended to provide training in skills to be used abroad
s.6 3.14 It is not lawful for an employer to discriminate in, or in connection with, employment by him (ie as regards recruitment or in his treatment of existing employees) where the discrimination is for the benefit of a person who is not normally resident in Great Britain and the purpose of the employment is to provide that person with training in skills which he appears to the employer to intend to use outside Great Britain.
Seamen recruited abroad
s.9(1) 3.15 It is not lawful for an employer to discriminate in, or in connection with, employment by him (ie as regards recruitment or in his treatment of existing employees) on a ship in the case of:
(a) a person who applies (or applied) for that employment outside Great Britain; or
(b) a person who is (or was) engaged for that employment outside Great Britain; or
s.9(4) (c) a person who is (or was) brought to Great Britain with a view to being engaged here for that employment.
s.9(3) This exception does not apply, however, where the employment is concerned with the exploration of the sea bed or subsoil or the exploitation of their natural resources, in an area designated under the Continental Shelf Act 1964.
Other exceptions
3.16 Other exceptions which may apply to employers are described in chapter 7 which deals with general exceptions to the Act.
Discrimination against contract workers
  s.7(1),(2) 3.17 It is unlawful for a person (the principal) who contracts with another person for the services of workers (contract workers) employed by that other person to discriminate against a contract worker in the terms on which he allows him to do the work in question; by not allowing him to do the work or to continue to do it; in the way he affords him access to any benefits, facilities or services or by refusing him or deliberately omitting to afford him access to
      s.7(5) them; or by treating him unfavourably in any other way.  Where the manner in which the principal provides certain benefits, facilities or services to his contract workers does not differ in a material respect from the way he provides them to the public or a section of the public, their provision is subject to the provisions of the Act described in chapter 5 and complaints would be dealt with by the courts (see chapters 8 and 10), not by industrial tribunals.
s.7(3) 3.18 It is not unlawful for a principal to refuse to allow a contract worker to do work or to continue to do it where, if it were work to be done by a person taken into his employment, the genuine occupational qualification exception would apply to the job (see paragraphs 3.11 to 3.13).
3.19 There are also exceptions for contract work corresponding to those described in paragraphs 3.14 and 3.15 for employment. Thus it is not unlawful for a principal to discriminate in or in connection with;
s.7(4) (a) contract work for him where the discrimination is for the benefit of a person who is not normally resident in Great Britain and the purpose of the work is to provide that person with training in skills which he appears to the principal to intend to use outside Great Britain; or
s.9(2) (b) contract work for him on a ship in a case of a person who was engaged for that work outside Great Britain by the person by whom he is supplied.
Discrimination against partners
     s.10(1) 3.20 It is unlawful for a firm of six or more partners to discriminate in the arrangements it makes for the selection of new partners, in affording a partner access to benefits, facilities or services, in dismissing a partner in treating the partner unfavourably in any other way.  These provisions
     s.10(2) apply similarly to persons proposing to form themselves into a partnership.  They do not apply, however, to a position as
     s.10(3) partner where, if it were employment, the genuine occupational qualification exception would apply to the job (see paragraphs 3.11 to 3.15).
Discrimination by trade unions, employers' organisations, etc
s.11(2),(3) 3.21 It is unlawful for any of the following bodies to discriminate in the terms on which it admits a person to membership; by refusing or deliberately omitting to accept an application for membership; in the way it affords members access to any benefits, facilities or services or by refusing or deliberately omitting to afford access to them; by depriving a person of membership; by varying the terms on which that person is a member; or by treating that person unfavourably in any other way.
s.11(1) The bodies are:
(a) an organisation of workers;
(b) an organisation of employers; and
(c) an organisation of whose members carry on a particular profession or trade for the purpose of which the organisation exists.
Discrimination by qualifying bodies
     s.12(1) 3.22 The Act applies to an authority or body which can confer an authorisation or qualification without which, as a matter of law or of practice, a person is unable, or would find it difficult, to carry on a particular profession (including any vocation or occupation) or trade (including any business).  It is unlawful for such a body to discriminate in the terms on which it is prepared to confer, renew or extend the authorisation or qualification; by refusing or deliberately omitting to grant an application for
 s.12(2),(3) it; or by withdrawing it or varying the terms on which it is held.  'Authorisation or qualification' includes recognition, registration, enrolment, approval and certification, other than those to which the education provisions of the Act (see chapter 4) apply.
s.54(2) 3.23 Complaints about discrimination by qualifying bodies will be dealt with by industrial tribunals unless the complaint relates to a decision in respect of which there is a statutory right of appeal. In such cases, only the statutory appeal procedure may be used.
Discrimination by vocational training bodies
s.13(1) 3.24 It is unlawful for the following vocational training bodies to discriminate against a person seeking, or undergoing, training which would help fit him for any employment, as regards terms of access to any training courses or other facilities; by refusing or deliberately omitting to afford access to them; or by terminating the training.
s.13(2) The bodies are:
(a) industrial training boards;
(b) The Manpower Services Commission and its local Offices, the Employment Service Agency and the Training Services Agency;
(c) group training associations of employers; and
(d) any other person who provides facilities for training for employment and who has been designated in an order made by or on behalf of the Secretary of State.
s.78(1) 3.25 The training to which this Part of the Act applies includes any form of education or instruction (provided it is given by one of the bodies described in the previous paragraph). There is an exception to permit certain kinds of 'positive action' by vocational training bodies (see paragraphs 7.8 to 7.10).
Discrimination by employment agencies
s.14(1) 3.26 It is unlawful for an employment agency to discriminate against a person in the terms on which it offers to provide its services, by refusing or deliberately omitting to provide them, or in the way it provides them.
     s.78(1) 3.27 An employment agency is defined as an organisation (or person) which, whether or not for profit, provides services for the purpose of finding employment for workers or supplying employers with workers.  The agencies covered by the definition include commercial agencies, local offices of the Manpower Services Commission, university appointments
     s.14(3) boards, voluntary bodies and local education authorities' careers services.  The services of an employment agency include acting as the agent of an employer or worker, giving guidance on careers and providing other services relating to employment.
     s.14(4) 3.28 Where it is not unlawful for an employer to discriminate in filling a job (eg because the GOQ exception applies to it) it is correspondingly not unlawful for an employment agency to discriminate in the selection of persons
     s.14(5) to submit to a vacancy for such a job.  Where an agency has the employer's assurance that a vacancy is covered by one of the exceptions and this turns out not to be the case, the agency has a defence if it can prove both that it acted in reliance on a statement by the employer that its action would not be unlawful and that it was reasonable for it to rely on
     s.14(6) that statement.  It is a summary offence, punishable by a fine not exceeding £400, knowingly or recklessly to make such a statement which in a material respect is false or misleading.
Discrimination by the Manpower Services Commission
s.15 3.29 Most of the activities of the Manpower Services Commission and its local offices fall within the scope of the provisions relating to vocational training bodies and employment agencies (see paragraphs 3.24 to 3.28). In addition, it is unlawful for the Commission or its Agencies to discriminate in any other employment and training services they provide under section 2 of the Employment and Training Act 1973.
Special employment cases
Application to the Crown
     2.75(1) 3.30 All the provisions described in this chapter apply to acts done by, or for the purposes of, a Minister of the Crown
     s.75(2) or government department, or on behalf of the Crown by statutory bodies or office-holders, in the same way as they apply to a private person.  In addition, the employment provisions of the Act apply to service for the purposes of a Minister of the Crown or a government department, to service on behalf of the Crown for purposes of a statutory body or office-holder, to service in the armed forces, and to service
  Sch.3§1(5) on the staff of the House of Commons, in the same way as they
     s.75(5) apply to employment by a private person.  Provision is made however so that nothing in the Act invalidates any rules restricting employment in the service of the Crown (or by any public body prescribed in regulations made by the Minister for the Civil Service) to persons of a particular birth, nationality, descent or residence.
The Police
s.16 3.31 Service with the police is covered by the employment provisions of the Act, subject to adaptations to take account of the position of a constable as an independent office holder.
Public appointments
s.75 3.32 Where Ministers of the Crown or government departments make appointments to offices or posts which do not constitute employment for the purposes of the Act, they are under a general obligation not to act in a way which would constitute unlawful discrimination if the offices or posts were in fact such employment.


4 Discrimination in education
4.1 This chapter describes how the Act deals with discrimination in education. Throughout this chapter 'discrimination' means direct and indirect racial discrimination and victimisation (see chapter 2). As respects direct racial discrimination and victimisation the education provisions came into force on 13 June 1977; as respects indirect discrimination, however, the commencement date is 1 September 1977. Descriptions of other acts which are made unlawful in the education field (eg discriminatory advertisements) are given in chapter 6, and general exceptions are described in chapter 7. Complaints by individuals about discrimination by education bodies may be made to a designated county court or, in Scotland, to a sheriff court (see chapters 8 and 10), but complaints relating to the public sector of education have first to be referred to the appropriate Education Minister (see paragraphs 4.10 and 4.11). The education provisions of the Act do not deal with employment, etc; in the education field (eg as a teacher); this is dealt with by the employment provisions (see chapter 3).
Discrimination by bodies in charge of educational establishments
s.17 4.2 It is unlawful for the responsible body for an educational establishment (see paragraphs 4.3 and 4.4) to discriminate;
(a) as regards terms of admission to the establishment
(b) by refusing or deliberately omitting to accept an application for admission;
(c) in the way it affords a pupil whom it has admitted to the establishment access to any benefits, facilities or services, or by refusing or deliberately omitting to afford such access; or
(d) by excluding such a pupil from the establishment or by treating him unfavourably in any other way.
4.3 The categories of educational establishment (and the corresponding responsible bodies) in England and Wales to which the requirements described in the preceding paragraph are listed below:
*(1) educational establishments maintained by a local education authority (the authority or the managers or governors of the establishment, as the case may be);
(2) independent schools which are not special schools (proprietors);
*(3) special schools (eg for handicapped children) which are not maintained by a local education authority (proprietors);
(4) universities (governing bodies); and
(5) certain other establishments providing full-time or part-time education which are designated in an order made by or on behalf of the Secretary of State under s.24(1) of the Sex Discrimination Act 1975 (governing bodies).
The Secretary of State for Education and Science has made an order designating the following establishments:
*(1) certain independent polytechniques in London;
*(2) certain establishments which receive grants from the Department of Education and Science;
(3) certain establishments which receive grants from the University Grants Committee;
(4) certain establishments which are assisted by local authorities; and 
(5) certain independent establishments of further education.
The Secretary of State for Wales has also made an order designating certain educational establishments which receive grants from the Welsh Office. (Information as to which bodies have been designated may be obtained from the addresses given in paragraph 4.10 or from the Commission for Racial Equality at the address given in paragraph 1.3).
s.22 4.4 In Scotland the categories of educational establishments (and the corresponding responsible bodies) to which the requirements described in paragraph 4.2 apply are as follow:
*(1) educational establishments which are managed by education authorities (education authorities);
*(2) grant-aided schools, central institutions and colleges of education (managers of the establishment);
(3) universities (governing bodies);
(4) independent schools (proprietors); and
(5) other establishments providing full-time or part-time school education or further education (managers).
s.23(1) 4.5 An establishment which provides education or training, but which does not fall into one or other of the categories set out in paragraph 4.3 and 4.4, may be within the scope of the employment provisions of the Act (see chapter 3) or section 20 (provision to the public of goods, facilities and services - see chapter 5).
Other discrimination by local education authorities
s.18 4.6 It is unlawful for a local education authority in England and Wales, or an education authority in Scotland, to discriminate in the performance of those of its functions under Education Acts 1944 to 1975 or the Education (Scotland) Act 1939 to 1974 which do not fall within the scope of the provision described in paragraph 4.2. Examples of these functions in the case of local education authorities are the award of discretionary grants under section 2 of the Education Act 1962 and the provision of facilities for social and physical recreation under section 53 of the Education Act 1944.
s14(2) 4.7 Local education authorities in England and Wales and education authorities in Scotland are also required not to discriminate in the performance of their functions under section 8 of the Employment and Training Act 1973. Such discrimination is in fact made unlawful by the employment provisions of the Act (see paragraphs 3.26 to 3.28), and complaints must therefore be made to industrial tribunals (see chapters 8 and 9).
General duty in the public sector of education
     s.19(1) 4.8 In addition to the specific obligations described in paragraphs 4.2 and 4.6 the Act imposes a general duty on responsible bodies for educational establishments in the public sector to ensure that facilities for education provided by them, and any ancillary benefits, are provided
     s.19(6) without racial discrimination.  For the purposes of this general duty the public sector establishments and responsible bodies are those marked with an asterisk in paragraphs 4.3 and 4.4
Enforcement of general duty
 s.19(2),(3) 4.9 The general duty is enforceable in England and Wales by the Secretary of State for Education and science or, in the case of schools in Wales, by the Secretary of State for Wales, by means of the powers conferred on them by sections 68 and 99 of the Education Act 1944; and in Scotland by the Secretary of State for Scotland by means of powers in section 71 of the Education (Scotland) Act 1962.  These powers are also available to the Education Ministers to deal with discrimination by public sector establishments under the provisions described in paragraphs 4.2 and 4.6.
 
Special enforcement arrangements for the public sector of education
s.57(5) 4.10 There are special arrangements for the enforcement of the provisions described in paragraphs 4.2 and 4.6 against establishments and bodies in the public sector of education (ie those marked with an asterisk in paragraphs 4.3 and 4.4). Although complaints of discrimination under the education provisions will be heard in designated county courts, or, in Scotland, the sheriff courts (see chapters 8 and 10), a complaint in respect of a public sector body must in the first place be notified to the appropriate Education Minister. Complaints in respect of bodies in England should be sent to:
The Permanent Under-Secretary of State
Department of Education and Science
Elizabeth House
York Road
London SE1 7PH
and complaints concerning bodies in Wales should be sent to:
The Secretary for Welsh Education
Welsh Education Office
31 Cathedral Road
Cardiff CF1 9UJ
Complaints concerning bodies in Scotland should be sent to:
The Secretary
Scottish Education Department
New St Andrew's House
St James' Centre
Edinburgh EH1 3SX
(Advice as to whether a particular establishment or body falls within the public sector may also be obtained from these addresses.) The Education Minister will have the complaints investigated and, where appropriate, deal with the matter complained of under the powers mentioned in paragraph 4.9 above.
     s.57(5) 4.11 A complaint in respect of a body subject to the Education Minister's powers can be brought before the courts in the normal way two months after the complaint has been notified by the complainant to the appropriate Education Minister, or before the end of the two months if he has informed the complainant that he does not require further time to consider it (see paragraph 10.4).  If the Education Minister has not reached a conclusion in two months he will, without prejudice to the complainant's right to bring proceedings in the courts, continue his consideration of the complaint and notify his decision as soon as possible.


5 Discrimination in the provision of goods, facilities and services, premises and planning functions
5.1 This chapter describes how the Act deals with discrimination in the provision of goods, facilities and services, in the disposal and management of premises and planning functions. The relevant sections came into force on 13 June 1977, with the exception of the section on planning functions (see paragraph 5.14). Throughout this chapter discrimination means direct and indirect racial discrimination and victimisation (see chapter 2). Descriptions of other acts which are made unlawful in the areas covered by this chapter (eg discriminatory advertisements) are given in chapter 6, and general exceptions are described in chapter 7. Complaints by individuals about such discrimination may be made to a designated county court or, in Scotland, to a sheriff court (see chapters 8 and 10).
For reasons of clarity, the general practice in this Guide of avoiding references in the text to sections of the Act by number has not been followed in this chapter.
Discrimination in the provision of goods, facilities and services (section 20)
s.20(1) 5.2 The Act makes it unlawful for anyone who is concerned with the provision of goods, facilities or services to the public of a section or the public to discriminate by refusing or deliberately omitting to provide them, or as regards their quality or the manner in which or the terms on which he provides them. Discrimination of this kind is unlawful irrespective of whether the goods, facilities or services are provided for payment or free of charge.
s.20(2) The following are examples of the facilities and services to which this provision applies:
(a) access to and use of any place which members of the public or a section of the public are permitted to enter;
(b) accommodation in an hotel, boarding-house or other similar establishment;
(c) facilities by way of banking or insurance or for grants, loans, credit or finance;
(d) facilities for education, instruction or training;
(e) facilities for entertainment, recreation or refreshment;
(f) facilities for transport or travel;
(g) the services of any profession or trade, or any local or public authority.
Section 20 applies only to discrimination by persons who are concerned with the provision of goods, facilities and services to the public or a section of the public. Thus the section does not apply where the transaction is one of purely private and personal nature.
Territorial extent of section 20
s.27(1) 5.3 Generally speaking, goods, facilities and services are within or outside the scope of the Act according to whether they are provided within our outside Great Britain (defined here as including United Kingdom territorial waters off the coast of Great Britain). The following are exceptions to, or modifications of, this general rule:
(a) Facilities by way of banking, insurance or for grants, loans, credit or finance in connection with risks arising wholly or mainly outside Great Britain are outside the scope of the Act, even though the facilities may be provided in Great Britain.
s.27(2) (b) On the other hand, discrimination in this country as regards the provision of facilities for travel abroad is unlawful even though some or most of the facilities relate (by definition) to travel outside Great Britain.
s27(3) (c) Where British ships, aircraft or hovercraft are concerned, it is unlawful to discriminate (irrespective of whether they are within or outside territorial waters) in the provision of goods, facilities or services (including facilities for travel abroad).
s.27(4) (d) In some instances, the application of section 20 to the provision of goods, services and facilities outside Great Britain may result in a conflict with the laws of another country. The Act provides that where this is the case, the laws of the other country are to prevail.
Discrimination in the disposal of premises
(section 21)
s.21(1) 5.4 The Act makes it unlawful for a person who has the power to dispose of premises to discriminate in the terms on which he offers the premises for disposal, in rejecting or accepting applications for the premises, or in his treatment of individuals in relation to lists of people in need of this kind of premises.
s.21(3) 5.5 But the discrimination described in paragraph 5.4 is not unlawful if the person with the power to dispose of the premises in question owns an estate or interest in them and occupies them, provided that he does not use an estate agent for the purpose of disposing of the premises or advertise in connection with the disposal.
     s.21(2) 5.6 Similarly, it is unlawful for a person who manages premises (irrespective of whether or not he owns them or has
     s.78(2) the power to dispose of them) to discriminate in his treatment of occupiers of the premises in relation either to benefits or facilities on the one hand or to eviction or any other form of detriment on the other.  'Premises' includes land, houses, flats and business premises, but not accommodation of the kind provided in an hotel; such accommodation is covered in section 20 (see paragraph 5.2).
Discrimination in granting consent for assignment
or subletting (section 24)
s.24 5.7 Discrimination by a tenant in respect of the assignment or subletting of his tenancy to another person is unlawful under section 21 (see paragraph 5.4). Where the tenant requires the consent or licence of the landlord to assignment or subletting to another person, it is unlawful for consent or licence to be granted or withheld by the landlord in a way which is discriminatory against the prospective assignee or sublessee.
Exceptions from sections 20 and 21
Fostering and boarding out
s.23(2) 5.8 Section 20 does not apply to acts done by a person as a participant in arrangements under which he takes into his home, and treats as if they were members of his family, children, elderly people or people in need of a special degree of care and attention.
Avoidance of overlap between section 20 and 21 and the employment and education provisions
s.23(1) 5.9 Provision is made to ensure that discrimination which is unlawful (or would be unlawful were it not for an exception) under the employment or education provisions is not unlawful as well, or alternatively, under section 20 or 21.
Small dwellings (section 22)
s.22 5.10 The following exception applies in the case of sections 20 and 21. It is not unlawful to discriminate in the provision or disposal of accommodation or premises or by withholding consent or licence to assignment or subletting when the person providing or disposing, or withholding consent or licence, or a near relative of his, lives and intends to live on the premises, and shares accommodation (other than storage accommodation or means of access) with other persons living there, who are not members of his household, and where the premises are small.*
Clubs and associations (section 25)
s.11 5.11 Discrimination by clubs and associations against members or persons seeking to become members may be unlawful:
s.20 (a) under the provision described in paragraph 3.21 where the club or association is of a kind described in that paragraph;
(b) under the provision described in paragraph 5.2 where
     s.25(1) the club or association is not within (a) but is open to the public or a section of the public; and
(c) under section 25 where the club or association
(i) is not within (a);
(ii) is not within (b) because it has a constitution which regulates admission to membership and admission to membership is so conducted that members do not constitute a section of the public; and
(iii) has 25 or more members.*
s.25(2),(3) 5.12 Section 25 makes it unlawful for any club or association to which it applies to discriminate in the terms on which it is prepared to admit a person to membership; by refusing or deliberately omitting to accept an application for membership; in the way it affords members or associates* access to any benefits, facilities or services or by refusing or deliberately omitting to afford access to them; by varying the terms on which a person is a member or associate; or by treating a member or associate unfavourably in any other way.
Exception for certain clubs
s.26 5.13 There is an exception from section 25 for discrimination (but not direct discrimination on the ground of colour) by a club or association where the main object of the club or association is to enable the benefits of membership (whatever they may be) to be enjoyed by persons of a particular racial group defined otherwise than by reference to colour. In determining whether this is the main object of a club or association the courts will have regard to its essential character and to all relevant circumstances including in particular the extent to which the affairs of the club or association are so conducted that the persons primarily enjoying the benefits are of the racial group in question.
Discrimination in Planning Functions (section 19A)
s.19A 5.14 This section came into force on 7 January 1987, following its inclusion in the Act by section 55 of the Housing and Planning Act 1986.
5.15 The Act makes it unlawful for a planning authority to discriminate against a person in the carrying out of their planning functions. These functions are described in the Act by reference to the planning legislation. There are many of them, but the major functions are:
(a) deciding applications for planning permission;
(b) enforcing planning controls;
(c) preparing development plans; and
(d) acquiring land for planning purposes.
5.16 Those who consider they have been the victims of discrimination in the carrying out of planning authority functions may find that they have rights to seek remedies under the planning legislation. For example, an appeal can be made to the Secretary of State if a planning authority refuses planning permission. Such rights are additional to those under the Race Relations Act.
Application to the Crown
     s.75(1) 5.17 All the provisions described in this chapter apply to acts done by or for the purpose of a Minister of the Crown or government department, or on behalf of the Crown by statutory bodies or office-holders, in the same way as they apply to acts done by a private person.


6 Other provisions relating to discrimination
6.1 Paragraphs 6.3 to 6.7 describe certain provisions of Part IV of the Act. These extend the provisions of the Act described in chapters 3, 4 and 5 so as to make unlawful conduct which, though not itself unlawful discrimination, is designed to produce, or might result in, unlawful discrimination. Legal proceedings for contraventions of these provisions may be brought only by the Commission for racial Equality (see paragraphs 11.21 to 11.24) and complaints by individuals about such contraventions should therefore be made to the Commission at the address given in paragraph 1.3.
6.2 Paragraphs 6.8 to 6.10 describe the other provisions of Part IV which deal with aiding a person to discriminate and with the liability of principals and agents, and employers and employees; paragraphs 6.11 to 6.14 describe two provisions which deal respectively with indirect access to benefits and discriminatory terms in contracts; and paragraph 6.15 describes the special statutory requirements which the Act places on local authorities.
Discriminatory practices
s.28 6.3 The provisions which make indirect discrimination unlawful (see chapters 2 to 5) are complemented by a provision which deals with discriminatory practices. This provision makes it unlawful to apply, or to operate a practice which would call for the application of, a condition or requirement which results, or would be likely to result, in an act of indirect discrimination. The kind of practice against which this provision is directed is one which embodies a condition or requirement which has to be complied with before some benefit can be obtained, and which would amount to indirect discrimination if it were applied to a person of a particular racial group seeking the benefit. However, the condition or requirement may be so effective a deterrent to persons of the racial group in question applying for the benefit that no such person ever applies. Consequently, no such person is ever refused the benefit so no unlawful indirect discrimination occurs. The Act makes practices embodying such conditions or requirements unlawful even though as explained, there may have been no act of unlawful indirect discrimination.
Discriminatory advertisements
s.29(1) 6.4 The Act makes it unlawful for a person to publish, or place for publication, an advertisement or notice which indicates, or might reasonably be taken to indicate, an intention to do an act of discrimination whether or not the act would be lawful or unlawful.
However, it is not unlawful to publish, or place for publication, an advertisement which might be taken to indicate an intention to do an act of discrimination where the act itself would fall within any of the following exceptions:
(a) the genuine occupational qualification exception (section 5-see paragraphs 3.11 to 3.13);
(b) the exception for employment intended to provide training in skills to be exercised outside Great Britain (section 6-see paragraph 3.14);
(c) the genuine occupational qualification exception for contract work (section 7(3)-see paragraph 3.18);
(d) the exception for contract work intended to provide training in skills to be exercised outside Great Britain (section 7(4)-see paragraph 3.19);
(e) the genuine occupational qualification exception for a position as a partner (section 10(3)-see paragraph 3.20);
(f) the exception for certain clubs (section 26-see paragraph 5.13);
(g) the exception for charitable instruments (section 34(2)(b)-see paragraph 7.2);
(h) the exception for sports and competitions (section 39 see paragraph 7.3);
(i) the exception for acts done under statutory authority, etc. (section 41-see paragraph 7.4);
(j) the exception for special needs (section 35-see paragraph 7.5);
(k) the exception for education or training for persons not ordinarily resident in Great Britain (section 36-see paragraph 7.6); and
(l) the exception for 'positive action' (sections 37 and 38-see paragraphs 7.7 to 7.14);
  s.29(2)(b) There is a further exception if the advertisement relates to the services of an employment agency and deals only with employment in respect of which the employer could claim one of the exceptions at (a) to (d) above.  Finally, the prohibition on discriminatory advertisements does not apply to advertisements which indicate that persons of any
     s.29(3) particular class defined otherwise than by reference to colour, race or ethnic or national origins are required for
     s.75(5) employment outside Great Britain; or which contain, or state the gist of, any rules restricting employment in the service of the Crown or by certain public bodies to persons of particular birth, nationality, descent or residence.
6.5 There will be cases where it is difficult for a publisher of advertisements to know whether or not a particular advertisement is unlawful. The advertisement might, for example, appear discriminatory, but the publisher may not know whether the discrimination in question falls within one of the exceptions set out in paragraph 6.4 above. If the publisher can show that in publishing the advertisement
s.29(4) (a) he relied on a statement by the person placing it to the effect that it was not unlawful because the act indicated in the advertisement would not in fact be unlawfully by virtue of one of these exceptions, and
(b) it was reasonable for him to rely on that statement, then the publisher is not subject to any liability should the advertisement in fact prove unlawful
     s.29(5) It is an offence, punishable on summary conviction with a fine not exceeding £400, for anyone placing an advertisement knowingly or recklessly to make a materially false or misleading statement to the publisher as to its lawfulness.
Instructions to discriminate
s.30 6.6 The Act makes it unlawful for a person who has authority over, or influence with, another person (e.g. an employer over an employee or a company with one of its subsidiaries) to instruct that person to do an act of unlawful discrimination, or to procure or attempt to procure the doing of such an act by that person.
Pressure to discriminate
s.31 6.7 It is unlawful for a person to induce or attempt to induce another person to do an act of unlawful discrimination. An attempted inducement includes one which is not made directly to the person concerned but is made in such a way that he is likely to get to know of it.
Aiding unlawful acts
     s.33(1) 6.8 A person who knowingly aids or assists in an act rendered unlawful by the Act (ie. including acts of unlawful discrimination and acts of the kind described in paragraphs 6.3 to 6.7) is treated as himself having himself committed the act, so that both the aider and the person aided are
     s.33(3) liable for the act.  However, a person is not treated as having aided another if he relied on a statement by the other person, upon which it was reasonable for him to rely, that a provision of the Act prevented the conduct in question from
     s.33(4) being unlawful.  It is an offence, punishable on summary conviction with a fine not exceeding £400, for a person acting unlawfully, knowingly or recklessly to make a materially false or misleading statement to a person aiding him as to the lawfulness of the conduct in which they are engaged.
Liability of employers and principals
     s.32(2) 6.9 A person (a 'principal') is liable for any act done with his authority (whether express or implied, and whether given before or after the act) by his agent; and an employer
     s.32(1) is liable for any act done, with or without his knowledge or approval, by one of his employees in the course of his
     s.33(2) employment.  In these situations the agent or employee is treated as having aided his principal or employer.  In other words, the principal and the agent, and the employer and the employee, are liable for the unlawful act.
s.32(3) 6.10 The Act provides a defence to an employer who would otherwise be liable for an unlawful act by one of his employees, if he can prove that he took such steps as were reasonably practicable to prevent the employee from committing the unlawful act in question or unlawful acts of that kind.
Indirect access to benefits
6.11 Certain provisions of the Act make it unlawful for a person to discriminate in the way in which he 'affords
     s.40(1) access' to particular benefits, facilities or services.* The Act ensures that these provisions also make it unlawful for a person to discriminate in the way in which he 'facilitates access' to benefits, facilities or services, provided by another person.  Thus it would be unlawful for an employer to discriminate not only in selecting employees for a training course run by him, but also in nominating them for an outside training course.
s.40(2) 6.12 Conversely, where it is not unlawful by virtue of an exception for a person to discriminate in facilitating access to benefits, facilities or services provided by another, the exception is also available to the actual provider. To continue with the training example, where it would not be unlawful, because of an exception, for an employer to discriminate in nominating employees for an outside training course, the exception would also be available to the person actually providing the training to the employer's nominees.
Discriminatory terms in contracts
     s.72(1) 6.13 In general, a term in a contract the inclusion of which constitutes a contravention of the Act, or which is in furtherance of, or provides for such a contravention, is void
     s.72(2) and unenforceable.  However, where the victim of the discrimination is a party to the contract, the term is not
     s.72(5) void, but it is unenforceable against him.  The Act provides that any person with a concern in a contract which contains such a discriminatory term (ie. one which is not void but is unenforceable) may seek an order from a designated county court or a sheriff court revising the contract so as to remove or modify the term.
     s.72(3) 6.14 A term in a contract is unenforceable by the person in whose favour it would otherwise operate where the term purports to exclude or limit any provision of the Act. 
     s.72(4) However, there is an exception from this provision in respect of:
(a) a contract settling a case under the Act before a designated county court or a sheriff court; or
(b) a contract settling an industrial tribunal case under the Act where the contract has been made with the assistance of a conciliation officer. 
But a contract under (a) or (b) cannot affect a person's right to complain about any other alleged contravention of the Act. For example, if a person made a complaint that his employer had discriminated against him in selecting employees for a training course, and if one of the terms of the contract (made with the assistance of a conciliation officer) settling the complaint was that the person agreed not to complain again about the employer's selection procedure, that term could not be enforced against him.
Local authorities: statutory requirement
s.71 6.15. The Act applies to acts done by local authorities in the same way as it applies to acts done by private persons. In addition it imposes a duty on all local authorities to make appropriate arrangements with a view to securing that their various functions are carried out with due regard to the need:
(a) to eliminate unlawful racial discrimination; and
(b) to promote equality of opportunity and good relations between persons of different racial groups.


7 General exceptions
7.1. In addition to the exceptions described in chapters 3, 4 and 5, which apply respectively to the employment, education and goods, facilities and services, and premises provisions of the Act, there are a number of exceptions in Parts V and V1 of the Act which apply in relation to all the provisions of the Act which discrimination and associated conduct unlawful.
Charities
s.34 7.2 Where a charitable instrument contains a provision for conferring benefits on members of a particular racial group defined otherwise than by reference to colour nothing in the Act renders unlawful anything done to give effect to that provision. Where, on the other hand, a charitable instrument contains a provision for conferring benefits on a class of person defined by reference to colour, the provision has effect from 13 June 1977 as though it provided for conferring the benefits in question on the class of person which results if the colour restriction is disregarded, or, if the original class is defined by reference to colour only, on persons generally.
Sport
s.39 7.3 There is a general exception for discrimination on the basis of nationality, place of birth or length of residence in any area or place if the discrimination:
(a) occurs in selecting a person or team to represent a country, place or area, or any related association, in any sport or game; or
(b) is in pursuance of the rules of any competition relating to eligibility to compete in the sport or game in question.
Acts done under statutory authority
     s.41(1) 7.4 There is a general exception for discrimination in pursuance of any statute, subordinate instrument or Order in Council; or in order to comply with an condition or requirement imposed by a Minister of the Crown by virtue of a
     s.41(2) statute.  Also excepted from the Act is discrimination on the basis of nationality, place of ordinary residence or length of residence in or outside the United Kingdom or in an area within the United Kingdom, where the discrimination is in pursuance of arrangements made by, or with the approval of, or for the time being approved by, a Minister of the Crown, or in order to comply with a condition imposed by a Minister of the Crown. 

Special needs of racial groups in regard to education, training or welfare 
s.35 75 The Act contains a general exception for acts done to enable the special needs of particular racial groups to be met as regards education, training or welfare or ancillary benefits. It permits access to facilities, services or benefits to be restricted, or to be allocated first, to members of the particular racial group in question, provided it can be shown that members of that racial group have a special need in regard to their education, training, welfare or ancillary benefits, which is met by such a restriction or preferential allocation. Such a need is defined as one which must be attributable to and distinguished by a characteristic which is peculiar to the racial group in question.
Education or training for persons not ordinarily resident in Great Britain
s.36 7.6 There is a general exception for discrimination in affording access to facilities for education or training or ancillary benefits where the discrimination is for the benefit of a person who is not normally resident in Great Britain and where it appears to the provider that the person in question does not intend to remain in Great Britain after his period of education or training here.
Positive action
7.7 The Act does not permit 'reverse discrimination': for example, it is unlawful to discriminate in favour or a person of a particular racial group in recruitment or promotion on the grounds that members of that group have in the past suffered from adverse discrimination and should be given the chance to 'catch up'. However, the Act does permit certain forms of positive action, as explained in the following paragraphs.
By training bodies
s.37(3) 7.8 The training bodies which may take advantage of the exception permitting positive action are the Manpower Services Commission, and industrial training boards; other bodies may also take advantage of the provisions but only if they have been specifically designated for the purpose by an order made by or on behalf of the Secretary of State.
s.37(1) 7.9 The exception applies where it appears to one of these training bodies that the following test is satisfied; that at any time within the previous 12 months there were no members of a particular racial group engaged in particular work in Great Britain, or that the proportion of persons of that racial group among those engaged in such work was small in comparison with the proportion of persons of that group in the population of Great Britain. In these circumstances it is lawful for that body to discriminate in or in connection with limiting access to training for such work to that racial group, or to take steps to encourage members of that racial group to take advantage of opportunities for doing that work.
s.37(2) 7.10 Where in the view of a training body the test described in paragraph 7.9 is met for a particular area within Great Britain, although not for Great Britain as a whole, the training body may lawfully discriminate in relation to affording members of that racial group who appear likely to take up that work in that area access to facilities for relevant training, or encouraging persons of that racial group to take advantage of opportunities in the area for doing that work.
By employers
s.38(1),(2) 7.11 There is also an exception which applies where at any time within the previous 12 months there were no person of a particular racial group doing particular work at a particular establishment, or the proportion of persons of that racial group among those doing that work at that establishment was small in comparison with the proportion of that group among either:
(a) all those employed at the establishment; or
(b) the population of the area from which the employer normally recruits for work at the establishment.
In these circumstances it is lawful for an employer to provide access to facilities for training for that work to his employees of the racial group in question only, and he may also lawfully take steps to encourage members of that racial group to take advantage of opportunities for doing that work. This exception does not, however, make it lawful for the employer to discriminate at the point of selection for such work.
By trade unions, employers' organisations, etc.
7.12 There are a number of exceptions which allow an organisation of the kind described in paragraph 3.21 (ie. a trade union, an employers' or professional organisation, etc.) to take positive action aimed at ensuring that members of all racial groups are fully represented at various levels in the organisation. These exceptions do not permit the organisations concerned, however, to discriminate in admitting people to membership or in appointing members to posts in the organisation.
s.38(5) 7.13 Special action by an organisation of the kind described in paragraph 3.21 to encourage persons of a particular racial group to become members is not unlawful where at any time within the previous 12 months no persons of that group were members of the organisation or where the proportion of persons of that group among the members of the organisation was small in comparison with the proportion of persons of that racial group among these who were eligible for membership.
 s.38(3),(4) 7.14 Similarly, any action by the organisation to encourage members of particular racial group to take advantage of opportunities for holding posts in the organisation or to afford members of that racial group access to facilities for training which will help to fit them for holding such posts is not unlawful where at any time within the previous 12 months there were no persons of that group holding such posts, or the proportion of persons of that group among those holding those posts was small in comparison with the proportion of persons of that group among the members of the organisation.


8 Introduction to enforcement
8.1 This chapter explains the structure of the enforcement provisions of the Act, which are described in detail in the following chapters. It also describes the help which is available to individuals who consider they may have suffered unlawful discrimination.
Structure of the enforcement provisions
8.2 Broadly speaking, the Act combines the right of individual access to legal remedies with the strategic functions of the Commission for Racial Equality which has powers to enforce the law in the public interest.
Individuals' rights to institute legal proceedings
8.3 Individuals who consider they have been the victims of conduct which the Act makes unlawful (other than discriminatory practices or advertising, or pressure or instructions to discriminate) have a right to institute proceedings in a designated county court or a sheriff court or an industrial tribunal. Whether a court or tribunal is appropriate depends on which provisions of the Act apply to the conduct in question:
(a) Complaints in the employment field (ie. complaints of discrimination which is made unlawful by the provisions of the Act described in chapter 3, or of conduct which is treated as that kind of discrimination under the provisions described in paragraphs 6.8 to 6.10) may be made to industrial tribunals. For further details and information about the remedies available from tribunals see chapter 9.
(b) Complaints in all other fields (ie. complaints of discrimination which is made unlawful by the provisions described in chapters 4 and 5, or of conduct which is treated as that kind of discrimination under the provisions described in paragraphs 6.8 to 6.10) may be made in England and Wales to a designated county court and in Scotland to a sheriff court. For further details and information about the remedies available from the courts see chapter 10.
     s.57(5) 8.4 Proceedings before designated county courts or sheriff courts in respect of discrimination by responsible bodies for educational establishments in the public sector may not be instituted unless the complainant has notified the complaint to the appropriate Education Minister and the latter has had time to consider the matter.  (This procedure is explained in paragraphs 4.10 and 4.11.)



The role of the Commission for Racial Equality in enforcement
8.5 The functions of the Commission for Racial Equality in relation to the enforcement of the Act may be summarised as follows (they are explained in more detail in chapter 11):
ss.48,58 (a) For the purpose of carrying out its duties, the Commission may conduct formal investigations into any matter, and where it discovers conduct which contravenes the Act it is empowered to issue a non-discrimination notice.
s.62 (b) The Commission is empowered to institute legal proceedings in respect of persistent discrimination.
s.63 (c) The Commission has the sole right to institute legal proceedings in respect of discriminatory practices and advertisements, and instruction and pressures to discriminate.
s.66 (d) The Commission also has certain powers to assist individual complainants in cases where special considerations justify the assistance.
Help for aggrieved persons - the questions procedure
s65(1) 8.6 There is a provision in the Act to assist a person who considers that he may have been discriminated against to decide whether to institute proceedings and, if he does, to formulate and present his case in the most effective manner. Standard forms are available:
(a) on which the aggrieved person may put questions to the person he considers responsible (the 'respondent') for the particular treatment about the reasons for the treatment or about any other matter which may be relevant; and
(b) on which the respondent can reply.
The forms, and guidance on how to use them, may be obtained, free of change, from the Commission for Racial Equality at the address given in paragraph 1.3, from any local employment office or jobcentre or from any unemployment benefit office of the Department of Employment or from any community relations council.
8.7. The exchange of questions and answers will focus attention on what would have to be shown in order to prove unlawful discrimination, but the main purpose is to establish as far as possible both the facts of the grievance and, in particular, the reasons why the respondent took the action complained of. In some cases the exchange of information may show the complaint to have been groundless, or based on a misunderstanding. In others it may result in a settlement so that legal proceedings are unnecessary. Where proceedings are instituted, it should help to simplify them by identifying in advance what is agreed and what is in dispute between the parties.
s.65(2) 8.8 The questions and replies are (subject to the normal rules relating to the admissibility of evidence, and provided the questions have been put within the prescribed time - see paragraph 8.10) admissible in evidence in court or tribunal proceedings under the Act. If it appears to the court or tribunal that, without reasonable excuse, the respondent deliberately omitted to reply within a reasonable period, or that his reply is evasive or equivocal, it will be entitled to draw any inference from that fact which it considers it just and equitable to draw, including an inference that the respondent committed an unlawful act. In other words, if proceedings are instituted, it will be open to the court or tribunal, if it thinks it just and equitable to do so, to regard such failure or refusal to reply or an evasive or equivocal answer as evidence that the respondent has committed the unlawful act in question.
8.9 For the purposes of the questions procedure, the exchange of questions and answers between the parties does not have to be conducted on the prescribed forms; it may be done by other means (eg. by letter). There are, however, certain practical advantages in using the forms because the questions and answers they contain are designed to make it easier for both parties to focus on the relevant issues, ie. whether there has been discrimination which is unlawful under the Act.
Period within which the questions procedure may be used
8.10 In order to be admissible under the Act as evidence in any ensuing legal proceedings against the respondent, the questions of the aggrieved must have been served on the respondent within the period specified in an order made by the Secretary of State. This order specifies the following periods:
(a) Where legal proceedings in respect of the alleged discrimination have not been brought, the period for serving questions is the period within which proceedings in respect of the alleged discrimination may be brought (disregarding the discretion of an industrial tribunal, a designated county court or a sheriff court to entertain the complaints out of time). The time limits for making complaints to industrial tribunals and to designated county courts or sheriff courts are described in paragraphs 9.4 and 10.4 respectively.
(b) Where a complaint in respect of the alleged discrimination has been presented to an industrial tribunal, the period for serving questions is either:
(i) 21 days beginning on the date on which the complaint was presented, or
(ii) if the 21-day period has expired (in which case the leave of the tribunal to serve the questions must be obtained), such period as the tribunal may specify.
(c) Where a claim in respect of the alleged discrimination has been made to a designated county court or a sheriff court (in which case the leave of the court to serve the questions must be obtained) the period is such a period as the court may specify.
Legal advice and assistance and legal aid
Legal advice and assistance
8.11 Under the Legal Aid Acts a person whose income and capital are within certain limits may obtain up to £25 worth of legal advice and assistance from a solicitor (and more in some circumstances), for little or no cost. Under this scheme the solicitor will discuss the matter and give advice, write letters, draw up documents, collect evidence and generally look after the client's interests (including applying for full legal aid for court appearances). This scheme is available irrespective of whether any legal proceedings which might be brought would be instituted in a county or sheriff court or in an industrial tribunal.
Legal aid
8.12 The Legal Aid Acts also provide for legal aid for proceedings in county or sheriff courts (but not in industrial tribunals) for persons whose income and capital are within rather higher limits than those set for the legal advice and assistance scheme.
8.13 A person who wishes to obtain legal advice and assistance or legal aid should consult a solicitor. This may be arranged either direct, through the local Citizens Advice Bureau, or by writing to:
England and Wales New Legal Aid
PO Box 9
Nottingham  NG1 6DS
Scotland Legal Aid Central Committee
PO Box 123
21 Drumsheugh Gardens
Edinburgh  EH3 7YR


9 Individual enforcement in the employment field
s.54 9.1 All complaints relating to discrimination which is made unlawful by Part II of the Act (ie. discrimination in the employment field - see chapter 3) are dealt with by industrial tribunals. This applies also to acts treated as being unlawful under Part II by the provisions dealing with aiding unlawful acts and the liability of employers and principals - see paragraphs 6.8 to 6.10. However, tribunals will not determine those complaints relating to the granting of authorisation or qualifications by qualifying bodies where there is already a statutory procedure for appeal (see paragraphs 3.22 and 3.23).
Industrial tribunals
9.2 Industrial tribunals sit in different parts of the country, as required. Each tribunal has a legally qualified chairman and two lay members who have knowledge or experience of employment in industry or commerce. Application forms (IT1 in England and Wales and IT1 (Scot) in Scotland) on which to make complaints to tribunals, and leaflet ITL1 giving further information about the tribunals and their procedures, may be obtained from any local employment office or jobcentre or unemployment benefit office of the Department of Employment from which basic information about the employment provisions of the Act can be obtained. More detailed enquiries about these provisions may be made to any of the organisations listed in paragraph 9.17.
Legal advice and assistance
9.3 The legal advice and assistance scheme under the Legal Aid Acts is available to assist persons who consider that they have been discriminated against in relation to a matter within the jurisdiction of an industrial tribunal (see paragraph 8.11). The legal aid scheme, however, is not available for tribunal proceedings (see paragraph 8.12).
Time limit on complaints
     s.68(1) 9.4 An individual may complain to an industrial tribunal
     s.68(6) within three months of the date of the act complained of.  However a tribunal has discretion to consider a complaint which is out of time if, in all the circumstances of the case, it considers it just and equitable to do so.
s.68(7) 9.5 For the purposes of determining when the three-month period expires, the Act specifies certain rules:
(a) A deliberate omission is treated as an act done at the time when the person in question decided upon it. In the absence of evidence to the contrary, a person is taken to decide upon an omission either when he does an act inconsistent with doing the act he is said to have omitted, or at the time when if he meant to do the act in question he might reasonably be expected to have done it.
(b) An act extending over a period is treated as having been done at the end of that period.
(c) Where the unlawful act is the inclusion of a term in a contract (eg. a term in a contract of employment embodying discriminatory treatment against the employee) the act is treated as extending throughout the duration of the contract.
(These rules also apply for the purpose of determining when the six-month period expires for bringing complaints under the non-employment provision of the Act - see paragraph 10.4).
Making a complaint
9.6 A complaint is made by submitting an originating application in writing to an industrial tribunal, giving details of the two parties and the grounds on which relief is sought. Form IT1 or IT1 (Scot) obtainable as mentioned in paragraph 9.2 may be used for this purpose. A copy of the application is sent to the respondent. In addition the Tribunal will send a copy of the application form to a conciliation officer of the Advisory. Conciliation and Arbitration Service, and will send copies of the respondent's reply to the complainant and the conciliation officer.
Conciliation
s.55(1) 9.7 Where an application to a tribunal is made, a conciliation officer has a duty to consider whether he is able to help the parties to reach a settlement without the need for a tribunal hearing. He will try to promote a settlement if he is asked to do so by the two parties concerned, or on his own initiative if he considers that he could act with a reasonable prospect of success. Where appropriate he will have regard to the desirability of encouraging the use of other procedures available for the settlement of grievances. A conciliation officer would normally act after a complaint has been referred to him by a tribunal, but his services will be available at the request of either or both the parties where a complaint of discrimination could be made but before such a complaint has in fact been made. The Act provides that any information communicated to a conciliation officer in the course of his duties is not to be divulged to a tribunal without the consent of the person who communicated it. The ACAS leaflet, Conciliation between individuals and their employers gives further information about the job of the conciliation officer. The leaflet can be obtained at any of the addresses given in paragraph 9.17 or from any local employment office, jobcentre or unemployment benefit office.
9.8 A conciliation officer can be contacted through a Director of the Advisory, Conciliation and Arbitration Service (at any of the addresses given in paragraph 9.17).
Tribunal hearing
9.9 If a complaint is not resolved by conciliation or withdrawn for any other reason, it will proceed to a tribunal hearing. At the hearing, complainants and respondents may put their case in person or be represented by anyone they choose, eg. a solicitor, a representative of a trade union or an employers' organisation or (if it so decides-see paragraphs 11.25 to 11.27) by the Commission for Racial Equality.
Burden of proof
9.10 In a case involving direct discrimination, the complainant has, in the first instance, to provide sufficient evidence to show that he has been treated less favourably than another person was or would have been treated, in circumstances suggesting that the reason for the treatment was his (or someone else's) colour, race, nationality or ethnic or national origins. (In a case involving victimisation, the complainant has to show that he has been treated less favourably than another person in circumstances suggesting that the reason for the treatment was the fact that he had acted in one of the ways described in paragraph 2.8 above). It is then for the respondent to seek to rebut this evidence.
9.11 As regards indirect discrimination the complainant has, in the first instance, to produce evidence to show that the respondent applied a condition or requirement to him which he applied or would apply equally to a person of any racial group, with which he, to his detriment, failed to comply, and which is such that a considerably smaller proportion of persons of the complainant's racial group than of persons not of that group can comply with it. It is then for the respondent either to seek to rebut this evidence or, if he does not or cannot, to show that the condition or requirement was justifiable irrespective of the colour, race, nationality or ethnic or national origins of the person to whom it is applied.
9.12 In a case involving direct or indirect discrimination or victimisation, where the respondent doe not dispute the alleged discrimination but claims that it is not covered by the Act (eg. because an exception applies to it), it is for him to show that this is so. Having heard all the evidence made available at the hearing, the tribunal will decide the case on the balance of probabilities. 
9.13 Where a tribunal has found for the complainant, it will proceed to consider what remedies to award (see paragraph 9.15). The Act provides that where a tribunal has found for the complainant in a case involving indirect discrimination, it shall not award compensation if the respondent proves that the indirect discrimination did not involve an intention to treat the complainant less favourably on racial grounds.
Relevance of codes of practice in tribunal hearings
s.47(10) 9.14 In any tribunal proceedings under the Act a code of practice issued by the Commission for Racial Equality under section 47 (see paragraph 11.29) is admissible in evidence, and if the tribunal considers a provision of the code to be relevant to any question arising in the proceedings, it will take that provision into account in determining the question.
Remedies
s.56(1) 9.15 Where a tribunal decides in favour of the complainant, it may award such of the following remedies as it considers just and equitable:
(a) An order declaring the rights of the parties.
(b) An order requiring the respondent to pay the complainant compensation.
The amount of compensation will correspond to the damages which a designated county court or a sheriff court could have awarded if the complaint had been one which could have been dealt with by a court under the Act.  The compensation, therefore, may consist of damages for any expenses and other loss sustained by the complainant which is capable of substantially precise calculation (eg. for loss of earnings) and also of damages for any loss which cannot be precisely calculated (eg. damages for prospective loss of earnings or injured feelings).
     s.56(4) The maximum award of compensation by a tribunal cannot exceed the amount for the time being specified in section 75 of the Employment Protection (Consolidation) Act 1978 (£8500 from 1 April 1987).**
(c) A recommendation that the respondent take a particular course of action.  If a tribunal makes a recommendation, it is required to specify the period within which the action recommended has to be taken.  There is no limitation on the kind of action which may be recommended other than that it has to be 'for the purpose of obviating or reducing the adverse effect on the complainant' of the discriminatory act which is the subject of the complaint, and that it must appear to the tribunal to be practicable.  Thus, for example, in one particular set of circumstances a tribunal might recommend that an employer should promote the complainant by a given date and, in another, a tribunal might recommend only that the complainant be considered
     s.56(4) for promotion by a given date.  If, without reasonable justification, the respondent fails to comply with a recommendation, the tribunal may increase any compensation previously awarded or award compensation if some was previously awarded, in both cases subject to the current overall limit of £8,500. 
Appeals
ch.3§1(4) 9.16 There is a right of appeal, on a point of law, against a decision of an industrial tribunal. Appeals are considered by the Employment Appeal Tribunal.
Enquiries about employment provisions
9.17 Advice on the employment provisions of the Act is available from any of the organisations listed below:
The Commission for Racial Equality at the address given in paragraph 1.3.
The Advisory, Conciliation and Arbitration Service: enquiries should be addressed to:
  The Director
  Advisory, Conciliation and Arbitration Service
at any of the following addresses:
North Region Yorkshire and
Westgate House Humberside Region
Westgate Road Commerce House
Newcastle-upon-Tyne St Alban's Place
NE1 1T1 Leeds LS2 8HH
Tel: 091-261-2191 Tel: 0532-431371
London and South West Region
South East Regions 16 Park Place
Clifton House Clifton
83-117 Euston Road Bristol
London NW1 2RB BS8 1JP
Tel: 01-388-5100 Tel: 0272-211921
Midlands Region North West Region
Alpha Tower Boulton House
Suffolk Street 17-21 Chorlton Street
Queensway Manchester
Birmingham B1 1TZ M1 3HY
Tel: 021-643-9911 Tel: 061-228-3222
Scotland Wales
The Director The Director
Advisory, Conciliation Advisory, Conciliation 
and 
Arbitration Office for Arbitration Office for
Scotland Wales
Franborough House Phase 1
123-157 Bothwell Street Ty-Glas Road
Glasgow Llanishen
G2 7JR Cardiff CF4 5PH
Tel: 041-204-2677 Tel: 0222-762636
The Head Office of ACAS is at: 11/12 St James' Square, London, SW1Y 4LA Tel: 071-210-3600
The Race Relations Employment Advisory Service of the Department of Employment: a Race Relations Employment Adviser can be contacted through any of the Department's regional offices at the following address:
Southern Division
St Vincent House
30 Orange Street
London WC2H 7HT
Tel: 071-839-5600 ext.2244
North West and Scotland
Sunley Buildings
Piccadilly Plaza
Manchester
M60 7JS
Tel: 061-832-9111 ext.2226
Yorkshire and Humberside, Northern Region
City House
Leeds
LS1 4JH
Tel: 0532-438232 ext.2344
East Midlands
102 Lower Parliament Street
Nottingham NG1 1EH
Tel: 0602-581224
West Midlands and Wales
Room T1013
Five Ways Tower
Frederick Road
Edgbaston
Birmingham B15 1SJ
Tel: 021-631 4141 ext. 2626


10  Individual enforcement in non-employment cases
s.57 10.1 All complaints relating to discrimination which is made unlawful by Part III of the Act (ie. discrimination in the fields of education, goods, facilities and services, and premises - see chapters 5 and 6) are dealt with by way of civil proceedings in designed county courts and, in Scotland, in the sheriff courts. This applies also to acts treated as being unlawful under Part III by the provisions dealing with aiding unlawful acts and the liability of employers and principals - see paragraphs 6.8 to 6.10. There is a special procedure for the enforcement of the education provisions in respect of the public sector of education. This procedure is described in paragraphs 4.10 and 4.11.
Designated county courts and sheriff courts
10.2 There are 16 designated county courts** in England and Wales and some 50 sheriff courts in Scotland. These courts have jurisdiction to deal with cases under or by reference to Part III of the Act. The appropriate court is usually the court for the district in which either:
(a) the respondent resides or carries on his business, or
(b) the unlawful discrimination in question wholly or in part occurred.
Legal advice and assistance and legal aid
10.3 The legal advice and assistance scheme under the Legal Aid Acts is available to assist persons who consider they may have been discriminated against in relation to a matter within the jurisdiction of a designated county or a sheriff court (see paragraph 8.11). And the legal aid scheme is available for proceedings before these courts (see paragraph 8.12).
Time limit on claims
     s.68(2) 10.4 An individual may complain to a designated county court or to a sheriff court within six months of the date of the act complained of. (In the case of a complaint against a responsible body for a public sector educational establishment, the period is eight months from the date of
     s.68(3) the act complained of - see paragraphs 4.10 and 4.11).  Where a person has applied in writing to the Commission for Racial Equality for assistance in respect of his case, the time limit of six months (or eight months in the case of public sector education complaints) is extended by two, and in some cases three, months - see paragraph 11.27 below.
     s.68(6) However a court has discretion to consider a complaint out of time if, in all the circumstances of the case, it considers it just and equitable to do so.
Making a claim
10.5 Proceedings are instituted in England and Wales by sending or delivering to the office of the appropriate county court a request for a summons, giving details of the parties and two copies of particulars of the claim (which is a simple statement of the nature of the complaint and of the relief sought), together with the prescribed fee. In Scotland there is similar procedure. When he has instituted proceedings in a designated county court the complainant must forthwith write to the Commission for Racial Equality (at the address given in paragraph 1.3) giving notice that he has done so; he must also send a copy of the letter to the court office. It is advisable to use the recorded delivery service for sending the letter to the Commission and the copy to the court office. In the case of proceedings which have been instituted in a sheriff court the complainant must send the Commission as soon as possible and by recorded delivery a copy of the summons or initial writ initiating the action. Before instituting proceedings in a county or sheriff court, it is advisable to consult a solicitor or seek advice from the Commission for Racial Equality or a Citizens Advice Bureau. The costs of the party who wins a county or sheriff court action usually have to be paid by the party who loses.
Assessor
s.67(4) 10.6 The judge in proceedings before a designated county court or, in Scotland, the sheriff, will be assisted by two assessors in all cases brought under the Act unless the complainant and respondent agree that the assessors may be dispensed with. The assessors will be appointed from lists of persons prepared and maintained by the Home Secretary and the Secretary of State for Scotland, being persons appearing to them to have special knowledge and experience or race relations problems.
Burden of proof
10.7 The burden of proof in proceedings relating to direct or indirect discrimination or victimisation before a county or sheriff court in the same as in corresponding proceedings before an industrial tribunal, and is explained in paragraphs 9.10 to 9.13.

Remedies 
s.57(2) 10.8 Where a designated county court or a sheriff court finds in favour of the complainant, it may award any of the following remedies:
(a) an order declaring the rights of the parties;
(b) an injunction or order**;
(c) damages.
s.57(4) An award under (c) may consist of damages for any expenses or other loss sustained by the claimant for which it is possible to make substantially precise calculations (eg. for loss of earnings) and also any damages for any loss which cannot be precisely calculated (eg. for injured feelings).
s.72(5) 10.9 The court also has power in appropriate cases to remove or modify a discriminatory term in a contract. For further information see paragraph 6.13 and 6.14.
Appeals
10.10 There is a right of appeal to the Court of Appeal against a decision of a designated county court, and to the Court of Session against a decision of a sheriff court.


11 The Commission for Racial Equality
11.1 The enforcement role of the Commission for Racial Equality has been referred to briefly in chapter 8. The Commission's responsibilities, however, extend beyond enforcement into the area of promoting equality of opportunity and good relations between the different racial groups generally. The purpose of this chapter is to describe the Commission's functions.
Duties of the Commission
s.43(1) 11.2 The duties of the Commission are:
(a) to work towards the elimination of discrimination;
(b) to promote equality of opportunity and good relations between persons of different racial groups generally; and
(c) to keep under review the working of the Act, and, when required by the Secretary of State or when it otherwise thinks it necessary, to draw up and submit to the Secretary of State proposals for amending it.
Formal investigations
s.48(1) 11.3 The Commission may on its own initiative conduct formal investigations, and it must conduct them if required to do so by the Secretary of State. Formal investigations can be carried out for any purpose connected with the Commission's duties.
Terms of reference
 s.49(1),(2) 11.4 For every formal investigation there must be terms of reference, and a number of requirements must be fulfilled before the Commission can embark on an investigation.  There is no restriction (other than that implied in the Commission's duties) as to what matters the terms of
     s.49(3) reference of a formal investigation may include, and there is a power to revise the terms of reference.  Unless the terms of reference confine the investigation to the activities of named persons (in which case those persons must be given notice of the holding of the investigation), the Commission is required to give 'general notice' of the holding of the investigation (eg. by taking space in a newspaper).  Where the investigation is confined by its terms of reference to the activities of named persons and the Commission proposes to enquire into whether such a person has committed an unlawful act the Commission is required to inform the person of its belief that he may have committed an unlawful act, and of its proposal to investigate the act; and it must offer him the opportunity of making oral and/or written representations.  A person who avails himself of this opportunity has the right to be represented by counsel or a solicitor or some other suitable person.
Power to require production of information
     s.50(1) 11.5 The Act empowers the Commission in certain circumstances to serve on any person a notice requiring him,
     s.50(2) for the purposes of the investigation, to produce relevant information either in the form of documents or by giving oral evidence.  However, information may not be required unless either:
(a) service of the notice has been authorised by the Secretary of State, or 
(b) the terms of reference of the investigation state that a person named in them (not necessarily the person required to produce the information) may have contravened, or may be contravening, any provision of the Act, and confine the investigation to those matters.
        s.60 These limitations do not apply, however, in the case of a formal investigation the purpose of which, as stated in its terms of reference, is to monitor compliance with a non-discrimination notice, provided such an investigation is mounted within five years of the notice becoming final.** In such a case the power to require production of information lasts for two years or until the five-year period expires, whichever is later.  A person cannot be required by notice to produce any evidence which he could not be required to give in evidence in civil proceedings in the High Court or, in Scotland, the Court of Session.  Moreover, a notice cannot require his attendance at any place unless the necessary expenses to and from the place have been paid or tendered to him.
.50(4),(5) 11.6 Where a person fails to comply with a notice requiring the production of information, or where the Commission has reasonable cause to believe that he intends not to comply with it, the Commission can apply to a designated county court or a sheriff court for an order requiring compliance.
s.50(6) 11.7 It is an offence, punishable on summary conviction with a maximum fine of £400, for a recipient of a notice requiring him to produce information wilfully to alter, suppress, conceal or destroy a document which he has been required to produce; or, in complying with the requirement knowingly or recklessly to make a false statement.
Reports and recommendations 
s.51(1) 11.8 Following (or during) a formal investigation, the Commission may recommend to any person changes in practices or procedures for the purpose of promoting equality of opportunity and/or good relations between persons of different racial groups. It is also open t the Commission to make recommendations to the Secretary of State for changes in the law. In the case of an investigation which the Secretary of State has instigated, the Commission is required to present to him a report. In all other cases the Commission must prepare a report and publish it or make it (or a copy) available for inspection by the public. Copies of reports of formal investigations will be available at the Commission's office at the address given in paragraph 1.3.
s.52(3) 11.9 In preparing a report for publication or public inspection the Commission is required to have regard to the need to exclude material which it considers might prejudicially affect the private affairs or business interests of those reported on.
Non-discrimination notices
s.58(1) 11.10 If, in the course of a formal investigation, the Commission becomes satisfied that a contravention of the Race Relations Act has occurred, it is empowered to serve a non-discrimination notice on the person concerned. A non-discrimination notice requires the person on whom it is served not to contravene specified provisions of the Act. In addition to this primary requirement the notice
(a) will require the recipient, where compliance with the primary requirement involves changes in his practices (or any other change), to inform the Commission when he has made those changes and what they are, and also to take reasonable steps to make the changes known to persons concerned (eg. to his employees);
     s.58(3) (b) may require specified information to be furnished to the Commission so that compliance with the notice can be monitored, and it may specify how and when the information should be supplied.
     s.58(4) However, the recipient's liability to provide information under (b) cannot extend beyond a period of five years beginning when the notice becomes final.
s.58(5) 11.11 The Commission may not serve a notice on a person unless it has first notified him that, for specified reasons, it is contemplating doing so, offered him an opportunity to make written and/or oral representations within a specified period of not less than 28 days, and taken into account any representations so made by him.
Appeals against non-discrimination notices
s.59 11.12 The recipient of a non-discrimination notice has a right of appeal against any requirement of the notice on the ground that the requirement is unreasonable, either because it is based on an incorrect finding of fact or for any other reason.
s.59(1) 11.13 An appeal may be brought not later than six weeks after the service of the notice. Where the primary requirement of the notice (see paragraph 11.10) is for compliance with the employment provision of the Act, the appeal against that requirement or against any additional requirements in the notice must be made to an industrial tribunal. In any other case, the appeal must be made to a designated county or a sheriff court. Where a court or tribunal considers that an appeal against a requirement in a non-discrimination notice is well-founded, it will quash the requirement altogether or substitute a different requirement.
s.78(4) 11.14 A non-discrimination notice (or a court or tribunal finding) becomes final (see paragraphs 11.5, 11.10 and 11.15 to 11.20) when an appeal against it is dismissed, withdrawn or abandoned, or when the time for appealing against it expires without an appeal against it having been brought.
Register of non-discrimination notices
s.61(1) 11.15 Non-discrimination notices which have become final are entered in a register of non-discrimination notices, which the Commission is required to maintain. Copies of the register are kept at the Commission's office at the address given in paragraph 1.3. On payment of such fee as the Commission may determine, a person is entitled to inspect the register and to obtain copies of any entry.
Significance of a non-discrimination notice
s.62 11.16 The significance of a non-discrimination notice is that, when final, it renders the recipient liable for the next five years, should be persist in committing unlawful acts, to proceedings by the Commission for an injunction or order. The provisions of the Act relating to these proceedings are described in paragraphs 11.18 to 11.20.
s.58(7) 11.17 Failure to comply with a requirement of a non-discrimination notice which has become final to furnish information to the Commission or to other persons (see paragraph 11.10) renders the recipient of the notice liable to proceedings by the Commission for a court order requiring compliance.
Persistent discrimination
s.62(1) 11.18 The Commission has certain powers to deal with persistent discrimination. These powers are available to deal with the situation in which a person on whom a non-discrimination notice has been served or against whom a court or tribunal finding has been made (provided that the notice or finding became final within the previous five years) seems to the Commission likely, unless restrained, to contravene the Act. (For the slightly different procedure for dealing with discriminatory advertisements or pressures or instructions to discriminate see paragraphs 11.21 to 11.24). In this situation, the Commission may seek an injunction or order from a designated county court or a sheriff court and the court, if it thinks the application well-founded, may grant the injunction or order.
Preliminary action in employment cases
     s.62(2) 11.19 Where the Commission institutes proceedings for an injunction or an order in respect of persistent discrimination, it may not allege in those proceedings that the person concerned has already contravened any of the employment provisions of the Act unless there is, or the
     s.64(1) Commission has obtained, a finding to this effect by an industrial tribunal, and the finding has become final.  The Act makes provision enabling the Commission, where it intends to institute proceedings for an injunction or order, to seek a finding from an industrial tribunal.  If the Commission does so, the tribunal may treat the matter as a complaint by the individual concerned, except that it may not made an award of compensation.
s.69(1) 11.20 A finding by an industrial tribunal which has become final must be treated as conclusive by a designated county court or a sheriff court in proceedings by the Commission for an injunction or order, or in any other proceedings before an industrial tribunal.
Special enforcement arrangements in relation to discriminatory practices and advertisements, and pressure and instructions to discriminate
11.21 In addition to its general powers and functions in relation to the enforcement of the Act the Commission has special powers and functions in relation to the provisions dealing with discriminatory practices and advertisements, and pressure and instructions to discriminate (see paragraphs 6.3 and 6.7). Legal proceedings in respect of contraventions of these provisions may be instituted only by the Commission.
Discriminatory practices
s.28(3) 11.22 The Commission's powers to deal with discriminatory practices are the same as its powers to deal with any discrimination under Parts II or III of the Act (see chapters 3 to 5), ie. by way of formal investigation and the non-discrimination notice procedure and/or the persistent discrimination procedure (see paragraphs 11.3 to 11.20).
Discriminatory advertisements, and pressure and instructions to discriminate
11.23 The formal investigation and non-discrimination notice procedures (but not the persistent discrimination procedure) are available to the Commission to deal with discriminatory advertisements, and pressure and instructions to
 s.63(1),(2) discriminate.  The Commission also has special powers to institute legal proceedings for such contraventions of the Act.  These proceedings may be:
(a) an application for a decision whether the alleged contravention occurred;
or
(b) in order to prevent a further contravention, an application to a designated county or to a sheriff court for an injunction or order.
(Unlike the persistent discrimination procedure, these powers are available whether or not the person concerned is the subject of a non-discrimination notice or a court or tribunal finding.)
s.63(3) 11.24 An application under (a) must be made to an industrial tribunal where the alleged contravention relates to any of the employment provisions of the Act and in any other case to a designated county court or a sheriff court. The provisions of the Act described in paragraphs 11.19 and 11.20, relating to preliminary action in employment cases, apply where relevant, to applications under (b).
Assistance by the Commission
11.25 As indicated in chapters 8 to 10, aggrieved individuals have the right of direct access to courts or industrial tribunals for redress in respect of complaints under the Act. It is open to them to seek professional help and advice on their complaints in the normal way: for example, an individual may be assisted or represented by his or her trade union in making a complaint to an industrial tribunal and in any ensuing proceedings. In the case of complaints within the jurisdiction of the county or sheriff courts, individuals are advised to seek the assistance and advice of a solicitor. (On the availability of legal advice and assistance and legal aid, see paragraphs 8.11 to 8.13). The Act also makes special provision to assist aggrieved persons to decide whether or not to institute proceedings and, if they do, to present their complaints in the most effective way (see paragraphs 8.6 to 8.10).
     s.66(1) 11.26 The Act also gives the Commission discretion to assist an individual who is an actual or prospective complainant where the case raises a question of principle; where it is unreasonable, having regard to the complexity of the case or the position of the individual vis-a-vis the other party, to expect the individual to deal with the case unaided; or where
     s.66(2) some other special consideration applies.  In such cases, the assistance which the Commission may afford includes giving advice, seeking a settlement and arranging for legal advice or assistance or representation.  (The Commission has, however, no special position before a court or tribunal in relation to any proceedings in which it is assisting an
     s.66(5) individual.)  Legal costs incurred by the Commission will be charged to any costs (but not to any damages) payable to the complainant. 
     s.66(3) 11.27 Where a person applies to the Commission in writing for assistance in respect of his case, the Commission is required, within two months of receiving the application, to consider it, to decide whether or not to grant it, and to inform the applicant of its decision (including, where appropriate, its decision as to the form of any assistance to
     s.66(4) be given).  Where such an application in writing is made and the case involves alleged discrimination of the kind described in chapter 4 and 5 (ie. discrimination except in the employment field) the time limit for bringing proceedings in a designated county court or in a sheriff court (see paragraph 10.4) is extended by two months.  Moreover it is open to the Commission to extend by a further month:
(a) the two-month period within which it must reach a decision on an application for assistance, and
s.68(3) (b) the corresponding two-month extension of the limit for bringing proceedings.
In such a case the Commission will notify the applicant that these periods have been extended.
Provision of information and advice by the Commission
     s.43(1) 11.28 The Commission has the general responsibility of
        s.46 advising the Government on the workings of the Act.  The Commission is required to publish an annual report which must include a general survey of developments during the period to which the report relate as regards matters which are within the ambit of the Commission's duties (see paragraph 11.2).  In its reports the Commission may be expected to draw attention to significant cases which have come before the courts or industrial tribunals, and also to the more important findings and recommendations arising in connection with its own formal investigations.  Thus, the Commission will become a principal source of information about the Act, about which it will from time-to-time publish explanatory material.
Codes of practice
s.47(1) 11.29 The Act provides that the Commission may issue codes of practice containing such guidance as it thinks fit for either or both the following purposes:
(a) the elimination of discrimination in the field of employment;
(b) the promotion of equality of opportunity in that field between persons of different racial groups.
s.47(2)-(11) Subject to the approval of the Secretary of State and of Parliament, a code of practice prepared by the Commission (after consultation with both sides of industry) will come into force on the date appointed by the Secretary of State.
    s.47(10) On the relevance of a code of practice issued by the Commission in legal proceedings under the Act before an industrial tribunal see paragraph 9.14.
Assistance to organisations
s.44 11.30 The Commission may give financial or other assistance to any organisation which, in its opinion, is concerned with the promotion of equality of opportunity and good relations between persons of different racial groups. (This function corresponds with that which was carried out by the Race Relations Commission under the Race Relations Act 1968.)
If you have a question about the Act which is not answered in this Guide, you should get in touch with the Commission at the address given in paragraph 1.3. If your question is about the employment provisions of the Act, you can also get in touch with the Advisory, Conciliation and Arbitration Service or a Race Relations Employment Adviser of the Department of Employment at the addresses given in paragraph 9.17.


APPENDIX-NOTE ON INCITEMENT TO RACIAL HATRED
Section 70 of the Race Relations Act has been repealed. The law on incitement to racial hatred is now contained in Part III of the Public Order Act 1986. It is an offence to use threatening, insulting or abusive words or behaviour with the intention of stirring up racial hatred as well as when in all the circumstances racial hatred is likely to be stirred up. The law also covers the publication and broadcast of socially inflammatory material through media such as films, video and sound records.
The enforcement of the law on incitement to racial hatred is not a matter for the Commission for Racial Equality.  Persons wishing to make a complaint that the law has been contravened should get in touch with their local police station. 


Race Relations (Amendment) Act home page
Home Office Front Page


© Crown Copyright 2000
Page amended 19 February 2001
2 of 41

